CANONS OF LEGAL ETHICS
The Lawyer’s Role & Good Character
	2.1-1 TO THE STATE
	maintain integrity & law // don’t help people to break law

	2.1-2 TO COURTS & TRIBUNALS
	conduct characterized by candour & fairness // don’t attempt to deceive ct or try to improperly influence

	2.1-3 TO THE CLIENT
	obtain any remedy/defence via fair & honorable means within bounds of law

	2.1-4 TO OTHER L's
	conduct characterized by courtesy & good-faith // avoid all sharp practice // fulfill undertakings

	2.2 INTEGRITY
	[1] trustworthiness of lawyer key to the lawyer-client relationship

[2] irresponsible conduct can erode public confidence in the admin of justice

[3] dishonorable/questionable conduct by L in private OR professional life reflects adversely on profession


2.1 Canons of Legal Ethics [principles that underlie the remainder of the rules in the Code]
L is a minister of justice, an officer of the Cts, a client’s advocate and a member of an ancient, honourable and learned profession. Thus, it is a L’s duty to promote the interests of the state, serve the cause of justice, maintain the authority and dignity of the cts, be faithful to clients, be candid and courteous in relations with other L's and demonstrate personal integrity. 
2.1-2 To courts and tribunals
(a) L’s conduct should at all times be characterized by candour and fairness. The L should maintain toward a court or tribunal a courteous and respectful attitude and insist on similar conduct on the part of clients, at the same time discharging professional duties to clients resolutely and with self-respecting independence.  

(c) L should not attempt to deceive a court or tribunal by offering false evidence or by misstating facts or law and should not, either in argument to the J or in address to the jury, assert a personal belief in an accused’s guilt or innocence, in the justice or merits of the client’s cause or in the evidence tendered before the court.

(d) L should never seek privately to influence a court or tribunal, directly or indirectly, in the lawyer’s or a client’s favour, nor should the lawyer attempt to curry favour with juries by fawning, flattery or pretended solicitude for their personal comfort.

2.1-3 To the client
(a) L should obtain sufficient knowledge of the relevant facts and give adequate consideration to the applicable law before advising a client, and give an open and undisguised opinion of the merits and probable results of the client’s cause. The L should be wary of bold and confident assurances to the client. 

(b) L should disclose to the client all the circumstances of the L's relations to the parties and interest in or connection with the controversy, if any that might influence whether the client selects or continues to retain the L. A lawyer must not act where there is a conflict of interests between the lawyer and a client or between clients.
(c) Whenever the dispute will admit of fair settlement the client should be advised to avoid or to end the litigation.

(d) L should treat adverse witnesses, litigants and counsel with fairness and courtesy, refraining from all offensive personalities. L must not allow a client’s personal feelings and prejudices to detract from the L’s professional duties. At the same time, the L should represent the client’s interests resolutely and without fear of judicial disfavour or public unpopularity.

(e) L should endeavour by all fair and honourable means to obtain for a client the benefit of any and every remedy and defence that is authorized by law. However, this great trust is to be performed within the bounds of the law. The office of the L does not permit for any client, violation of law or any manner of fraud or chicanery. No client has a right to demand that the L be illiberal or do anything repugnant to the L's own sense of honour and propriety.
(g) L should guard, and not divulge or use for personal benefit, a client’s secrets or confidences. Having once acted for a client in a matter, a L must not act against the client in the same or any related matter.
2.1-4 To other lawyers
(a) L’s conduct toward other lawyers should be characterized by courtesy and good faith. Any ill feeling that may exist between clients or L's, particularly during litigation, should never be allowed to influence L's in their conduct and demeanour toward each other or the parties. Personal remarks or references between L's should be scrupulously avoided, as should quarrels between L's that cause delay and promote unseemly wrangling.

(c) L should avoid all sharp practice and should take no paltry advantage when an opponent has made a slip or overlooked technical matters. L should accede to reasonable requests that do not prejudice the rights of the client or the interests of justice.

2.1-5 To oneself
(d) No client is entitled to receive, nor should any L render any service or advice involving disloyalty to the state or disrespect for judicial office, or the corruption of any persons exercising a public or private trust, or deception or betrayal of the public.

(f) All L's should bear in mind that they can maintain the high traditions of the profession by steadfastly adhering to the time-honoured virtues of probity, integrity, honesty and dignity.
2.2  Integrity
2.2-1 L has a duty to carry on the practice of law and discharge all responsibilities to clients, tribunals, the public and other members of the profession honourably and with integrity.
	[1] Integrity is the fundamental quality of any person who seeks to practise as a member of the legal profession. If a client has any doubt about her L's trustworthiness, the essential element in the true L-C-R will be missing. If integrity is lacking, the L's [benefit] to the client and reputation within the profession will be destroyed.
[2] Public confidence in the AOJ and in the legal profession may be eroded by a L’s irresponsible conduct. Accordingly, a L's conduct should reflect favourably on the legal profession, inspire the confidence, respect and trust of clients and of the community, and avoid even the appearance of impropriety.
[3] Dishonourable or questionable conduct on the part of a L in either private life or professional practice will reflect adversely upon the integrity of the profession and the AOJ. Whether within or outside the professional sphere, if the conduct is such that knowledge of it would be likely to impair a client’s trust in the L, the Society may be justified in taking disciplinary action.
[4] Generally, however, the LS will not be concerned with the purely private or extra-professional activities of a lawyer that do not bring into question the L's professional integrity.


2.2-2  A lawyer has a duty to uphold the standards and reputation of the legal profession and to assist in the advancement of its goals, organizations and institutions.
	[1] Collectively, L's are encouraged to enhance the profession through activities such as:
(a) sharing knowledge and experience with colleagues and students informally in day-to-day practice as well as through contribution to professional journals and publications, support of law school projects and participation in panel discussions, legal education seminars, bar admission courses and university lectures; (b) participating in legal aid and community legal services programs or providing legal services on a pro bono basis; (c) filling elected and volunteer positions with the Society; (d) acting as directors, officers and members of local, provincial, national and international bar associations and their various committees and sections; and (e) acting as directors, officers and members of non-profit or charitable organizations.


ETHICS IN ADVOCACY
	COUNSELING CLIENTS
• counseling should ideally provide a neutral, comprehensive view of the law -- not just there to tell client what they want to hear (Luban) - tension can arise b/w client autonomy & what decisions the lawyer thinks best
• DUTIES  > lawyer must be honest & candid (2.1-5 (f))
            > 2.1-3(a)
            > should indicate any assumptions being made
ILLEGAL CONDUCT
• L owes a duty to the state, to maintain its integrity and its law. L should not aid, counsel or assist any person to act in any way contrary to the law (2.1-1(a))
• 3.2-7: A lawyer must not engage in any activity that the lawyer knows or ought to know assists in or encourages any dishonesty, crime or fraud. [1] L should be on guard against becoming the tool of an unscrupulous client, or of others. [2] L should be alert to and avoid unwittingly becoming involved with a client engaged in criminal activities such as fraud or money laundering. Vigilance is required because the means for these, and other criminal activities, may be transactions for which L's commonly provide services such as: establishing, purchasing or selling business entities; arranging financing for the purchase or sale or operation of business entities; arranging financing for the purchase or sale of business assets; and purchasing and selling real estate. [3] Before accepting a retainer, or during a retainer, if a L has suspicions or doubts about whether she might be assisting a client in any dishonesty, crime or fraud, the L should make reasonable inquiries to obtain info about the client and about the subject matter and objectives of the retainer. These should include making reasonable attempts to verify the legal or beneficial ownership of property and business entities and who has the control of business entities, and to clarify the nature and purpose of a complex or unusual transaction where the nature and purpose are not clear. [3.1] N/A [3.2] The L should make a record of the results of these inquiries. [4] A bona fide test case is not necessarily precluded by this rule and, so long as no injury to a person or violence is involved, a L may properly advise and represent a client who, in good faith and on reasonable grounds, desires to challenge or test a law and the test can most effectively be made by means of a technical breach giving rise to a test case. In all situations, the L should ensure that the client appreciates the consequences of bringing a test case.  
COUNSELING CLIENT TO BREACH COURT ORDER 
LS Upper Canada v Sussman: Can only advise disobedience with a court order if there is an honest and reasonable fear of imminent risk to the client, and an immediate application is made to the court to vary the order. If that application is denied, then cannot further disobey with the order. Otherwise, the efficacy and reputation of the ct system is harmed
LS Upper Canada v Sussman,
S representing the wife in a family law matter. An interim access order was made and S advises her to ignore the order (thereby, breaching terms of custody order) until he can vary it. He fails to apply to vary the order on time. S found guilty of professional misconduct as there was no imminent risk or danger to the child that would have justified lawyer’s behaviour. 
Merchant v LS Sask (2014): M manipulated legal forms to avoid the effect of a court order; he did not ignore the Ct order, but got around it. H: M proceeded purposefully with full knowledge of what he was doing and was directing mind and will of the steps that were taken. He willfully breached the order, although his actions were taken to avoid a boldfaced breach of the court order. 
NEGOTIATIONS
• negotiations occur outside the traditional courtroom, absent disclosure requirements
• CANON - where a dispute can end in a fair settlement, lawyer should advise client to end the litigation -- 2.1-3(c)
• must advise & encourage settlement where reasonably possible AND discourage client from commencing/continuing useless proceedings – 3.2-4

> Law Society of Alberta Code of Conduct 6.02(2) -A lawyer may not lie to or mislead another lawyer. If confidentiality is an issue, lawyer can decline to answer. Lawyer must immediately correct any misapprehensions they or their clients have caused. Note, the model code, which has been adopted by Alberta, does not contain this provision.

>Law Society of Newfoundland and Labrador v Regular- Lawyer cannot deliberately mislead the opposing side to benefit their client. A: the Ct held that the L was guilty of misconduct as he breached his duty by deliberately lying that the company at issue was being sold, thereby benefiting his client at the cost of the opponent.
MISLEADING INFORMATION IN NEGOTIATIONS
PITEL - LAWYER OR LIAR- Why do lawyers lie? Part of zealous advocacy, have to because the other side will lie. Lawyers might mean a statement (“my client is innocent”) to be an opinion, but it is taken as a statement of fact. In negotiations, lawyers may often lie in order to obtain the best bargain – if their clients can, why/how should we regulate lawyers acting on their behalf. Non-disclosure may also create the impression that lawyers lie.
Law Society Rules provide some guidance against lying, but only in certain contexts. Rules should be stronger and clearer. Public statements must be carefully phrased as opinions or restatements of the client's position. In negotiations, L's must be honest and should not lie about monetary limits of the client. Non-disclosure has its own public goals and should be maintained even if it calls into question the honesty of lawyers.
• statements of FACT vs statements of POSITION - blurring of the distinction b/w the two leads contributes to perception that lawyers lie
• lawyer conduct during negotiations also contributes - view that some level of deception is permissible


LAWYER-CLIENT RELATIONSHIP
	3.7-1 WITHDRAWAL FROM REP
	L must not withdraw except for good cause and with reasonable notice to the C

	3.7-2 OPTIONAL WITHDRAWAL
	serious loss of confidence b/w L & C (ex/ deceit; unreasonable; repeated failure to follow instructions)

	3.7-3 NON-PAYMENT
	L may withdraw after non-payment with reasonable notice BUT if matter is criminal, CT may not allow

	3.7-7 OBLIGATORY WITHDRAWAL
	discharge by C // not competent to act // C persists in instructing L to act in unethical manner

	3.7-8 MANNER OF WITHDRAWAL
	minimize expense & prejudice to C + facilitate orderly transfer to the successor L

	3.7-9.1 CONFIDENTIALITY
	can’t disclose reason for withdrawal if result of confidential communication (ltd. exception for crim non-pay)


3.7 Withdrawal from representation
3.7-1 A lawyer must not withdraw from representation of a client except for good cause & on reasonable notice to the client. 
	[1] Although a client has the right to terminate the L-C-R at will, a L does not enjoy the same freedom. Having undertaken the representation of a C, the L should complete the task as ably as possible unless there is justifiable cause for terminating the relationship. It is inappropriate for a L to withdraw on capricious or arbitrary grounds.
[2] An essential element of reasonable notice is notification to the client, unless the C cannot be located after reasonable efforts. No hard and fast rules can be laid down as to what constitutes reasonable notice before w/d and how quickly a L may cease acting after notification will depend on all relevant circs. When the matter is covered by statutory provisions or rules of ct, these will govern. In other situations, the governing principle is that the L should protect the C's interests to the best of the L's ability and should not desert the C at a critical stage of a matter or at a time when w/d would put the client in a position of disadvantage or peril. As a general rule, the C should be given sufficient time to retain and instruct replacement counsel. Nor should w/d or an intention to w/d be permitted to waste Ct time or prevent other counsel from reallocating time or resources scheduled for the matter in Q. See rule 3.7-8 
[3] Every effort should be made to ensure that withdrawal occurs at an appropriate time in the proceedings in keeping with the L's obligations. The court, opposing parties and others directly affected should also be notified of the withdrawal.
[4] When a lawyer leaves a law firm to practise alone or to join another law firm, the departing L and the law firm have a duty to inform all clients for whom the departing L is the responsible L in a legal matter that the clients have a right to choose who will continue to represent them. The same duty may arise when a firm is winding up or dividing into smaller units.
[5] This duty does not arise if the L's affected by the changes, acting reasonably, conclude that the circs make it obvious that a client will continue as a client of a particular L or law firm.
[6] When this Chapter requires a notification to clients, each client must receive a letter as soon as practicable after the effective date of the changes is determined, informing the client of the right to choose her L.
[8] Ls have a continuing obligation to protect client info and ppty, and must minimize any adverse effect on the interests of clients. This obligation generally includes an obligation to ensure that files transferred to a new L or law firm are properly transitioned, including describing the status of the file and noting any unfulfilled undertakings and other outstanding commitments.
[9] The right of a client to be informed of changes to a law firm and to choose her L cannot be curtailed by any contractual or other arrangement. 



Optional withdrawal (3.7-2, 3.7-3, 3.7-4; also 3.7-1)
3.7-2  If there has been a serious loss of confidence between the lawyer and the client, the lawyer may withdraw.
	[1] A loss of confidence can arise, for ex, if a L is deceived by her C, the C refuses to accept and act upon the L's advice on a significant point, a C is persistently unreasonable or uncooperative in a material respect, or the L is facing difficulty in obtaining adequate instructions from the C. However, the L should not use the threat of w/d as a device to force a hasty decision by the client on a difficult Q.


Non-payment of fees (for crim --> 3.7-3[2])

3.7-3 If, after reasonable notice, the client fails to provide a retainer or funds on account of disbursements or fees, a lawyer may withdraw.
	[1] When the L withdraws b/c the C has not paid the L's fee, the L should ensure that there is sufficient time for the C to obtain the services of another L and for that other L to prepare adequately for a hearing or trial.
[3] The L-C-R is contractual in nature, and the general rules respecting breach of K and repudiation apply. Except in criminal matters involving non-payment of fees, if a L decides to w/d as counsel in a proceeding, the Ct has no jurisdiction to prevent the L from doing so, and the decision to w/d is not reviewable by the Ct, subject to its authority to cite a L for contempt if there is evidence that the withdrawal was done for some improper purpose. Otherwise, the decision to w/d is a matter of professional responsibility, and a L who withdraws in contravention of this Chapter is subject to disciplinary action by the Benchers. In civil proceedings the L is not required to obtain the court’s approval before withdrawing as counsel, but must comply with the Rules of Ct before being relieved of the responsibilities that attach as “solicitor acting for the party.”



Withdrawal from criminal proceedings (for both non-payment and ethical reasons)
	Cunningham: Cts has the authority to refuse w/d when the reason for w/d is non-payment of fees, but the authority must be exercised only when necessary to prevent serious harm to the AOJ. Refusing an application to w/d is a coercive and conclusive order with respect to the L. The ct’s order refusing L’s withdrawal may be enforced by the ct’s contempt power (3.73[2]). In regulating withdrawal, cts prevent harm to the AOJ and the law societies discipline L's whose conduct falls below professional standards.

In Cunningham, C, a legal aid employee, was retained as defence counsel for M. M later failed to update his info and was cut off from legal aid.  L indicated that she was willing to represent the A if funding were reinstated. Ct refused her application. SCC held that the lower ct had the jurisdiction to refuse to grant counsel’s request to w/d. 



If counsel seeks to w/d far enough in advance of any proceedings and an adjournment will not be necessary, the ct should allow the withdrawal. [ie. If timing is not an issue, cts cannot refuse withdrawal] (Type 3.7-4). In this situation, there is no need for the court to enquire into counsel’s reasons for seeking to withdraw or require counsel to continue to act.


If timing is an issue, the ct is entitled to enquire into counsel’s reasons. In either the case of ethical reasons or non-payment of fees, the ct must accept counsel’s answer at face value and not enquire further so as to avoid trenching on potential issues of S-C privilege.


If timing is an issue and withdrawal is sought for an ethical reason, the ct must grant withdrawal. 


If timing is an issue and withdrawal is for non-payment of fees, the ct may exercise its discretion to refuse counsel’s request if allowing withdrawal would cause serious harm to the AOJ. 

3.7-4 If a L has agreed to act in a criminal case and the interval b/w a withdrawal and the trial of the case is sufficient to enable the client to obtain another L and to allow such other L adequate time for preparation, the L who has agreed to act may w/d because the C has not paid the agreed fee or for other adequate cause provided that the L:

(a) notifies the client, in writing, that the L is withdrawing because the fees have not been paid or for other adequate cause;

(b) accounts to the client for any monies received on account of fees and disbursements;

(c) notifies Crown counsel in writing that the lawyer is no longer acting;

(d) in a case when the lawyer’s name appears on the records of the court as acting for the accused, notifies the clerk or registrar of the appropriate court in writing that the lawyer is no longer acting; and

(e) complies with the applicable rules of court.
3.7-5 If a L has agreed to act in a criminal case and the date set for trial is not such as to enable the client to obtain another L or to enable another L to prepare adequately for trial and an adjournment of the trial date cannot be obtained without adversely affecting the client’s interests, the L who agreed to act must not w/d because of non-payment of fees. 
3.7-6 If a L is justified in withdrawing from a criminal case for reasons other than non-payment of fees and there is not a sufficient interval b/w a notice to the client of the L's intention to w/d and the date on which the case is to be tried to enable the client to obtain another L and to enable such L to prepare adequately for trial, the first L, unless instructed otherwise by the client, should attempt to have the trial date adjourned and may withdraw from the case only with the permission of the court before which the case is to be tried.
	[1] If circs arise that, in the opinion of the L, require an application to the court for leave to withdraw, the L should promptly inform Crown counsel and the court of the intention to apply for leave in order to avoid or minimize any inconvenience to the court and witnesses.


	Triggering the Lawyer-Client Relationship


Descoteaux v Mierzowski

F: Accused filled out legal aid forms at the lawyer’s office—that’s it.

I: When does the lawyer-client rel’nship begin?

R: Items required by a lawyer to decide whether to rep a client are just as much communications in order to obtain legal advice, even if they are administrative in nature. Here, privilege is triggered prior to the retaining of legal aid through the provision of info on legal aid forms.

Note: you get the sense that this was something the SCC was itching to talk about but probably chose the wrong case and went overboard.

OBLIGATORY WITHDRAWAL
3.7-7 A lawyer must withdraw if: (a) discharged by a client; (b) a client persists in instructing the lawyer to act contrary to professional ethics; or (c) the lawyer is not competent to continue to handle a matter.
Manner of withdrawal
• As far as possible, clients should receive effective representation without delay or costs due to termination.

• can be explicit (letter of termination) or implicit (resolution of the action) // clients have absolute discretion to terminate -- lawyer’s ability limited. Explicit termination prevents future COI (cts increasingly interpreted broadly) BUT in L's economic interest to retain rel’s. L's often remain on retainer after completing business for a client in order to maintain the relationship. This can lead to a COI if the L is later retained by a client whose interests are opposed to the original client's. 
3.7-8 When a L withdraws, the L must try to minimize expense and avoid prejudice to the C and must do all that can reasonably be done to facilitate the orderly transfer of the matter to the successor L.
3.7-9 On discharge or withdrawal, a L must:
(a) notify the C in writing, stating: (i) the fact that the L has withdrawn; (ii) the reasons, if any, for the w/d; and (iii) in the case of litigation, that the C should expect that the hearing or trial will proceed on the date scheduled and that the C should retain new counsel promptly; [1] If the L who is discharged or withdraws is a member of a firm, the client should be notified that the L and the firm are no longer acting for the client.
(b) deliver to or to the order of the C all papers and property to which the client is entitled; [3] This obligation is subject to a L's right of lien. In the event of conflicting claims to such papers or property, the L should make every effort to have the claimants settle the dispute.

(c) subject to any applicable trust conditions, give the client all relevant information in connection with the case or matter; 

(d) account for all funds of the client then held or previously dealt with, including the refunding of any remuneration not earned during the representation;

(e) promptly render an account for outstanding fees and disbursements;

(f) co-operate with the successor L in the transfer of the file so as to minimize expense and avoid prejudice to the client; [4] such co-operation normally includes providing any memo of fact and law that have been prepared by the L in connection with the matter, but confidential info not clearly related to the matter should not be divulged without the written consent of the client.

(g) comply with the applicable rules of court. 
Duty of successor L
3.7-10 Before agreeing to represent a client, a successor L must be satisfied that the former L has w/d or has been discharged by the C.
	[1] It is proper for the successor L to urge the C to settle or take reasonable steps towards settling or securing any outstanding account of the former L, especially if the latter w/d for good cause or was capriciously discharged. But, if a trial or hearing is in progress or imminent, or if the C would otherwise be prejudiced, the existence of an outstanding account should not be allowed to interfere with the successor L acting for the client.


Confidentiality [when withdrawing]
3.7-9.1  Subject to exceptions permitted by law, if the reason for withdrawal results from confidential communications b/w the L and the C, the L must not disclose the reason for the w/d unless the C consents.
[1] An exception in Cunningham: “Disclosure of non-payment of fees in cases where it is unrelated to the merits and will not cause prejudice to the A is not an exception to privilege. Rather, non-payment of legal fees in this context does not attract the protection of L-C-P in the first place. However, nothing in these reasons, which address the application, or non-application, of L-C-P in disclosures to a court, should be taken as affecting counsel’s ethical duty of confidentiality with respect to payment or non-payment of fees in other contexts.”
FORMATION (Triggering the L-C-R)
• A “client” is a person for whom the L has agreed to provide legal services or a person who consults a L and reasonably concludes the L has agreed to render legal services. When L-C-R is formed is key, as this is the point from which a L's ethical & legal duties to a client begin --SCP
• start may be very clear--formal offer & acceptance of the retainer contract BUT relationship can form w/out a formal retainer. A L-C-R arises even before the retainer is established, as soon as the client takes the first steps in approaching a law firm (Descoteaux v Mierzwinski “First Dealings” doctrine). The initial discussion & preliminary items of information that L requires in order to decide whether to represent client are privileged (Descôteaux).
• 3.3-1[4]
• phantom client -- people who think you’re their lawyer, when in fact you’re not -- can be the result of casual conversations -- make it clear to people that they need to sign a formal retainer agreement -- phantom clients sometimes sue the lawyer if their limitation period runs out!
Descoteaux v Mierzwinski – applicant incorrectly reported a lower income to obtain legal aid. Held: All info which a person must provide (except if criminal) in order to obtain legal advice and which is given in confidence for that purpose enjoys the privileges attached to confidentiality. A: here, the communications made by the applicant with respect to his financial means are criminal in themselves, and they are not protected by the privilege.
CHOICE OF CLIENT (Hutchinson)

• GUIDELINES: representation would suffer // sincere belief - not personal against the client or discriminatory // not overly influenced by public opinion // mindful of the importance of representation & whether another option is available // unacceptable for criminal lawyers to decide whether or not to take a client on the likelihood of guilt (Proulx & Layton)

REFUSING A CLIENT- REASONS -- conflict of interest // lawyer lacks competence in the matter // continuing retainer with a previous lawyer // lawyer has potential to become a witness in the matter // illegal purpose

PRESERVATION OF CLIENTS’ PROPERTY
• lawyers often responsible for storing client property - ex/ money, securities, wills, title deeds, certificates
• duties surrounding client’s property are closely related to those regarding confidential information
• DUTY -- care for property as a careful & prudent owner would observing all relevant rules and laws (3.5-2)
MARKETING
4.2 Marketing
[FYI (use)]--> 4.2-3 This section applies to any marketing activity undertaken or authorized by a L in which he or she is identified as a L, mediator or arbitrator. “Marketing activity” includes any publication or communication in the nature of an advertisement, promotional activity or material, letterhead, business card, listing in a directory, a public appearance or any other means by which professional legal services are promoted or clients are solicited;

>L.S. has broad powers to regulate almost all types of conduct, including advertising (Jabour)
4.2-5 Any marketing activity undertaken or authorized by a lawyer must not be: (a) false, (b) inaccurate, (c) unverifiable, (d) reasonably capable of misleading the recipient or intended recipient, or (e) contrary to the best interests of the public.
	[1] For example, a marketing activity violates this rule if it: (a) is calculated or likely to take advantage of the vulnerability, either physical or emotional, of the recipient, (b) is likely to create in the mind of the recipient or intended recipient an unjustified expectation about the results that the L can achieve, or (c) otherwise brings the AOJ into disrepute.



Preferred areas of practice

4.3-0.1  L may state in any marketing activity a preference for practice in any one or more fields of law if the lawyer regularly practises in each field of law in respect of which the lawyer wishes to state a preference.

Specialization
4.3-1 Unless otherwise authorized by the Legal Profession Act, the LS Rules, or this Code or by the Benchers, a L must:

(a) not use the title “specialist” or any similar designation suggesting a recognized special status or accreditation in any other marketing activity, and

(b) take all reasonable steps to discourage use, in relation to the lawyer by another person, of the title “specialist” or any similar designation suggesting a recognized special status or accreditation in any marketing activity.
	LS Sask. v Merchant, 2000 LSDD
• solicitation
• conduct unbecoming wrt lawyer

advertising
	Solicitation of clients for residential school claims -- sent letter -- “nothing to lose”, listed $$ amounts, sign “authorization”, promised confidential referral--(1) likely to create unjustified expectations [here, it minimizes the complexity of litigation and leaves the impression that payment will happen very soon] (2) reasonably capable of misleading -- YES -- assumes that the client has a valid cause of action, failed to disclose the cons of litigation & that the client may indeed “lose” sth financially (3) undignified marketing -- YES -- mass mail is marketing, assumed that recipients were First Nations, had attended residential schools, & had suffered abuse. It is not consistent with the terms of the retainer agreement (p. 134), which could cause the client to suffer economic loss. The marketing activity was undignified and in bad taste b/c it assumes the recipients are survivors of residential schools and disregards the potential impact that receiving such a letter may have, amongst other concerns (p. 138). 

	LSBC v Jabour, 1980 BCCA, 
	L advertises his law firm in the paper, listing certain fees, large illuminated sign; reasonably precise, included all related charges, and advertised fees strictly adhered to // disciplined for conduct unbecoming. NOTE: advertising regs relaxed considerably since 2(b) Charter (freedom of expression) came into play. 


	Fee Sharing


A lawyer must not (in)directly split fees w/ any non-lawyer; or give any reward for the referral of clients to any non-lawyer.

· BUT may engage in promotional activities involving reasonable expenditures on promotional items or activities that might result in the referral of clients from non-lawyers, including:


· Making an arrangement for the sale of the practice that includes % of revenues generated

· Leaseholds ( % of revenues generated

· Paying employees for services (not referrals) based on the law firm’s revenue

· Occasionally entertaining potential referral sources by purchasing meals, providing tickets for sporting or other activities or client functions

· This does not apply to multi-disciplinary practices of lawyers + non-lawyers in a partnership agreement to share fees + sharing fees w/ lawyers if (i) interprov’l firm or (ii) Canadian + non-Canadian lawyers

· If a lawyer refers a client to a specialist lawyer (not b/c of a conflict of interest), a referral fee may be given if:

· Reasonable and doesn’t increase the price to the client; and

· Client is informed and consents

DUTY TO PRESERVE CLIENT CONFIDENCES
	3.3-1 CONFIDENTIAL 
	keep in confidence ALL info concerning client’s business & affairs -do not divulge unless [the 4]

	3.3-2 USE 
	must not use/disclose for L’s benefit or 3rd parties w/out consent of client // (Greenspan case)

	3.3-2.1 PRIVILEGE
	


3.3 Confidentiality
Confidential information 

3.3-1  L at all times must hold in strict confidence all info concerning the business and affairs of a C acquired in the course of the professional relationship and must not divulge any such info, unless:

(a) expressly or impliedly authorized by the C; (b) required by law or a ct to do so; (c) required to deliver the information to the Law Society, or (d) otherwise permitted by this rule.
	[1] L cannot render effective professional service to a client unless there is full and unreserved communication b/w them. At the same time, the client must feel completely secure and entitled to proceed on the basis that, without any express request or stipulation on the client’s part, matters disclosed to or discussed with the L will be held in strict confidence.
[2] This rule must be distinguished from the evidentiary rule of 'L and client privilege', which is also a constitutionally protected right, concerning oral or documentary communications passing b/w the client and the L. The ethical rule (of DOC) is wider and applies without regard to the nature or source of the info or the fact that others may share the knowledge.  
[3] L owes the DOC to every client w/out exception. The duty continues indefinitely after the L has ceased to act for the client, whether or not differences have arisen b/w them.
[4] L also owes a DOC to anyone seeking advice or assistance on a matter invoking a L's professional knowledge, although the L may not render an account or agree to represent that person. L-C-R is often established without formality. L should be cautious in accepting confidential info on an informal or preliminary basis, since possession of the info may prevent the L from subsequently acting for another party in the same or a related matter. (See rule 3.4-1)
[5] Generally, unless the nature of the matter requires such disclosure, a L should not disclose having been: (a) retained by a person about a particular matter; or (b) consulted by a person about a particular matter, whether or not the L-C-R has been established b/w them.
[6] L should avoid disclosure to one client of confidential info concerning or received from another client and should decline employment that might require such disclosure.
[7] Sole practitioners [...]
[8] L should avoid indiscreet conversations and other communications, even with the L’s family, about a client’s affairs and should shun any gossip about such things even if the client is not named or identified. L should not repeat any gossip or info about the client’s business or affairs that is overheard or recounted to the L. Apart altogether from ethical considerations or Qs of good taste, indiscreet shoptalk among L's, if overheard by third parties able to identify the matter being discussed, could result in prejudice to the client. Moreover, the respect of the listener for Ls and the legal profession will probably be lessened. Although the rule may not apply to facts that are public knowledge, a L should guard against participating in or commenting on speculation concerning clients’ affairs or business.
[9] In some situations, client’s authority for the L to disclose confidential info to the extent necessary to protect the client’s interest may be inferred. Examples: (1) in Ct proceedings some disclosure may be necessary in a pleading or other Ct document. (2) it is implied that a L may, unless the client directs otherwise, disclose the client’s affairs to partners and associates in the law firm and, to the extent necessary, to administrative staff and to others whose services are used by the L. But this implied authority to disclose places the L under a duty to impress the importance of non-disclosure (both during and after employment) upon associates, employees, and other Ls engaged under K with the L and requires the L to take reasonable care to prevent their disclosing or using any info that the L is bound to keep in confidence. [10] ...
[11] L may have an obligation to disclose info under rules 5.5-2, 5.5-3 and 5.6-3. If client info is involved in those situations, the L should be guided by the provisions of this rule.

Wigmore: (1) communication between a lawyer and client, (2) for purpose of legal advice, (3) expectation of confidentiality

Confidentiality/Privilege Similarities: foundational, full disclosure, survive the relationship, narrow exceptions, tension with public interest; differences: ethical v legal, engagement with all info gained in the relationship, confidentiality continues, privilege is primarily a rule of evidence
R v Murray – Privilege does not protect evidence, unless there is a tactical reason in which the evidence is being withheld. The DC should notify the court, turn over the evidence, or be prepared to make arguments for its continued withholding.



Use of confidential information

3.3-2 L must not use or disclose a C’s or former C’s confidential info to the disadvantage of the C or former C, or for the benefit of the L or a third person without the consent of the client or former client.
	[1] The fiduciary relationship b/w a L and a client forbids the L or a third person from benefiting from the L's use of a C’s confidential info. If a L engages in literary works,[...], the L must obtain the C’s or former C’s consent before disclosing confidential info.


Lawyers’ obligation to claim privilege when faced with requirement to surrender document

3.3-2.1  L who is required, under federal or provincial legislation, to produce a document or provide information that is or may be privileged must, unless the client waives the privilege, claim solicitor-client privilege in respect of the document. 
	[1]L who is required by law or by order of a court to disclose a client’s affairs must not disclose more information than is necessary.
R v McClure – Innocence at Stake exception: SC privilege and right to make full answer and defence are both principles of fundamental justice, privilege prevails unless there is a genuine danger of wrongful conviction (must have reasonable basis for waiving privilege)


PUBLIC SAFETY EXCEPTION
Smith v Jones (SCC) – print out complete summary
L: Confidentiality and loyalty are fundamental to the L-C-R b/c legal advice cannot be given and justice cannot be done unless clients have a large measure of freedom to discuss their affairs with their L's (3.3-3[1]) SCP [or confidentiality] is of utmost importance to the AOJ and to ensure that clients provide all relevant info to their L's so that L's can provide accurate advice, all of which is integral to the functioning of the legal system. However, the privilege is not absolute and remains subject to limited exceptions, including the public safety exception. Privilege may be set aside when the safety of the public is at risk. L may disclose confidential info, but must not disclose more info than is req'd, when the L believes on reasonable grounds that there is an imminent risk of death or serious bodily harm, and disclosure is necessary to prevent the death or harm (Code 3.3-3). 

To determine whether public safety can override privilege, consider: (1) Is there a clear risk to an identifiable person or group of persons. (threat to everyone in city is too vague); the likelihood that it will occur should be assessed. (2) Is the risk of serious bodily harm or death. (p. 221); the seriousness of the potential injury to others if the prospective harm occurs must be assessed; Serious psychological harm may constitute serious bodily harm if it substantially interferes with the health or well-being of the individual. (3) Is the danger imminent. (the threat must be such that it creates a sense of urgency). The weight of each factor will depend on all the circumstances, but in general there must be positive answers to all 3 Qs. [(4) the apparent absence of any other feasible way to prevent the potential injury]; The extent of disclosure should be limited as much as possible to ensure only the parts relevant to the risk are disclosed  


How and when disclosure should be made under this rule will depend upon the circs. A L who believes that disclosure may be warranted should contact the Law Society for ethical advice. When practical and permitted, a judicial order may be sought for disclosure. Per commentary 5 in rule 3.3-3, if confidential info is disclosed under this rule, the L should prepare a written note ASAP, which should include: (a) the date and time of the communication; (b) the grounds in support of the L's decision to communicate the info, including the harm he or she intended to prevent, the identity of the person who prompted him to communicate the info as well as the identity of the person or group of persons exposed to the harm; and (c) the content of the communication, the method of communication used and the identity of the person to whom the communication was made.

In Smith v Jones, the A discussed with the psychologiest his plans to kidnap, rape and kill prostitutes. The Ct held that SCP must be aside for protection of members of the public, b/c thepotential danger posed by the A was clear, serious, and imminent. Accordingly, the file was allowed to be public, except for those parts which do not fall within the public safety exception. The A clearly identified the potential group of victims (prostitutes in a specific area) and described his plan which emphasized the potential risk of serious bodily harm or death. There are some indications of imminence which, when combined w/ the other 2 factors, is sufficient to indicate that privilege must be set aside.

3.3-4 If it is alleged that a L or the lawyer’s associates or employees:
(a) have committed a criminal offence involving a client’s affairs;

(b) are civilly liable with respect to a matter involving a client’s affairs;

(c) have committed acts of professional negligence; or

(d) have engaged in acts of professional misconduct or conduct unbecoming a lawyer,
the L may disclose confidential information in order to defend against the allegations, but must not disclose more information than is required.
3.3-5 L may disclose confidential info in order to establish or collect the lawyer’s fees, but must not disclose more information than is required [Note: but if reason for withdrawal results from confidential communications - lawyer must not disclose -- 3.7-9.1]
3.3-6 L may disclose confidential info to another L to secure legal or ethical advice about the L's proposed conduct.
	MONEY LAUNDERING
• potential issue - federal regulation requires disclosure of information that would breach duty of confidentiality
FLSC v Canada (AG), 2013 BCCA 

F: Anti-money laundering statute would apply to L's. Federal leg requires reporting of suspicious transactions// then, new regulations that required L's to establish internal programs to promote compliance with federal anti-money laundering regime. 
L: [SCP, L’s DOL to client, and independence of the bar COURT] SCP and independence of the bar are principles of fundamental justice. Any violation of s. 7 must be in accordance with this principle. A: Regime invalid. Regime made L's help govt agents to find any info they “may reasonably require”. This turns L's into agents of the state, breaching the principle of independence of the bar. Regime violates s.7 and s.8 of Charter (liberty rights of lawyers at risk if they violate regime). C: Legislation severed and struck down as it applies to members of the legal profession. 


RELATIONSHIP TO SOCIETY AND OTHER LAWYERS
7.2 Responsibility to lawyers and others
Courtesy and good faith
7.2-1 A lawyer must be courteous and civil and act in good faith with all persons with whom the lawyer has dealings in the course of his or her practice.
	[1] The public interest demands that matters entrusted to a L be dealt with effectively and expeditiously, and fair and courteous dealing on the part of each L engaged in a matter will contribute materially to this end. The L who behaves otherwise does a disservice to the client, and neglect of the rule will impair the ability of L's to perform their functions properly.
[2] Any ill feeling that may exist b/w clients, esp. during litigation, should never be allowed to influence L's in their conduct toward each other or the parties. The presence of personal animosity b/w L's involved in a matter may cause their judgment to be clouded by emotional factors and hinder the proper resolution of the matter. Personal remarks or personally abusive tactics interfere with the orderly administration of justice and have no place in our legal system.
[3] L should avoid ill-considered or uninformed criticism of the competence, conduct, advice or charges of other lawyers, but should be prepared, when requested, to advise and represent a client in a complaint involving another lawyer.
[4] L should agree to reasonable requests concerning trial dates, adjournments, the waiver of procedural formalities and similar matters that do not prejudice the rights of the client.
[5] L who knows that another L has been consulted in a matter must not proceed by default in the matter without inquiry and reasonable notice.


7.2-2 L must avoid sharp practice and must not take advantage of or act without fair warning upon slips, irregularities or mistakes on the part of other L not going to the merits or involving the sacrifice of a client’s rights.
7.2-3 L must not use any device to record a conversation between the lawyer and a client or another lawyer, even if lawful, without first informing the other person of the intention to do so.


Communications
7.2-4 L must not, in the course of a professional practice, send correspondence or otherwise communicate to a client, another L or any other person in a manner that is abusive, offensive, or otherwise inconsistent with the proper tone of a professional communication from a lawyer.
7.2-5 L must answer with reasonable promptness all professional letters and communications from other lawyers that require an answer, and a lawyer must be punctual in fulfilling all commitments.
DUTY OF LOYALTY (DOL)
	3.4-1 Duty to avoid conflicts
	L must not continue to act where there’s a conflict, except as permitted

	3.4-2 CONSENT
	 express / implied consent AND reasonable belief in ability to represent C w/out adverse effect

(a) express C must be fully informed + voluntary after disclosure

(b) implied C may be inferred under certain circumstance (see McKercher)

	3.4-3 DISPUTE
	 where legal interests are adverse, L can’t represent opposing parties, even with consent

	3.4-4 CONCURRENT REP
	 2 or more lawyers at the same law firm can represent clients w/ competing interests on matters not the subject of the proposed representation ---> allowed under certain circumstances

	3.4-5 - 3.4-9 -see below -JR
	


DOL goes to the core of L-C-R. DOL has 3 dimensions (McKerchner): 


-(1) a duty to avoid conflicting interests: protecting a former or current client’s confidential info and with ensuring the effective representation of a current client ; COI includes misuse of confidential information and an inability to provide effective representation.

-(2)a duty of commitment to the client’s cause; subject to LS rules, a L or law firm as a general rule should not summarily drop a client simply to avoid COI. [M's termination of its retainers with CN breached its duty of commitment.]

-(3)a duty of candour [with the client on matters relevant to the retainer]: requires disclosure of any factors relevant to the ability to provide effective representation. A lawyer should advise an existing client before accepting a retainer that will require her to act against the client. [M's failure to advise CN of its intention to represent the class breached its duty of candour.
3.4 Conflicts (of interest)
	POLICY: RATIONALE FOR REGULATING CONFLICTS (use when done with the answer)
1. effective representation - fiduciary duty requires that L place client’s interests above all others

2. potential misuse of confidential information
(1) BRIGHT-LINE RULE - CLIENTS ADVERSE IN LEGAL INTEREST (applies to current clients only)

[The BLR is the starting point of the analysis of whether COI exists in relation to current clients.] BLR: a L or law firm may not concurrently represent Cs adverse in interest without first obtaining their consent (R v Neil). BLR reflects the essence of the fiduciary's duty of loyalty. Generally, a L may not represent one C whose interests are directly adverse to the immediate interests of another current C (even if the 2 mandates are unrelated) unless both Cs consent after receiving full disclosure, and the L reasonably believes that she is able to represent each C without adversely affecting the other (Neil) 
• SCOPE (McKerchner): BLR is based on the inescapable COI inherent in some situations of concurrent representation and it reflects the essence of a fiduciary’s DOL. BLR applies to concurrent representation in both related and unrelated matters. (1) N/A if the interests of the parties are either not immediate or not directly adverse in the matters on which the L is acting; (2) only applies where clients are adverse in legal interests, as opposed to strategic or commercial interests; (3) BLR cannot be rebutted and cannot be used by party who has engaged in tactical abuse of the BLR (ie. using it to seek, illegitimately, to impose burdens on the party adverse in interest and/or to delay proceedings (McKercher)); (4) It does not apply in circs where it is unreasonable for a client to expect that a law firm will not act against it in unrelated matters 
McDonald Estate v Martin (SCC) – L departs to firm on opposite side of the case. L had either apparent or actual knowledge. A: Imputed knowledge to every other party in the firm. Court considered public confidence in the justice system versus mobility interests of lawyers and the ability of clients to the lawyer of choice. 

Two Step Test: (1) did the lawyer receive information that is subject to SC privilege that is sufficiently related to the case at hand (rebuttable), and (2) is there a risk that the information will be used to the detriment of the client? (objective view of a reasonably informed person)
Avoiding imputed knowledge: (1) L cannot act, (2) firm has a cone of silence, and produces evidence of its existence, and (3) efforts are made to prevent Ls from accessing files
CNR v McKercher (SCC)- M was acting for CN; M w/out CN's consent accepted a retainer to act for the P against CN. M terminated all retainers w/ CN. A: M acted concurrently in different matters for clients with directly adverse immediate interests in those matters. BLR applied as CN and the class suing CN are adverse in legal interest; CN did not tactically abuse the BLR; and it was reasonable in the circs for CN to have expected that M would not concurrently represent a party suing it. M’s failure to obtain CN’s consent before accepting the class action retainer breached the BLR.  
 (2)SUBSTANTIAL RISK test– If a party can establish the existence of one of the 4 limitations to BLR, the Q is whether the concurrent representation of clients create a substantial risk that the L's representation of the client would be materially and adversely affected by the L's own interests or by the lawyer’s duties to another current client, a former client, or a third person (Neil). The risk must be more than a mere possibility; there must be a genuine, serious risk to the DOL or to client representation arising from the retainer. A client’s interests may be seriously prejudiced unless the L's judgment and freedom of action on the client’s behalf are as free as possible from COI. If there is no such substantial risk, L may accept the new retainer. Regardless – per duty of candour, lawyer/firm should advise existing client before accepting possibly conflicting retainer. 
(3) If COI exists, the L must not represent a client in a matter when there is a COI unless there is express or implied consent from all clients and the L reasonably believes that she is able to represent each client without having a material adverse effect upon the representation of or loyalty to the other client (3.4-2)
PROCESS TO DEAL WITH A CONFLICT
1. lawyer must disclose the conflict to the client & explain the circumstances that led to its creation

2. lawyer must inform the client of the dangers associated with conflicts of interest



3.4-1 [1] A conflict of interest exists when there is a substantial risk that a L's loyalty to or representation of a client would be materially and adversely affected by the L's own interest or the L's duties to another client, a former client, or a third person. The risk must be more than a mere possibility; there must be a genuine, serious risk to the DOL or to client representation arising from the retainer. A client’s interests may be seriously prejudiced unless the L's judgment and freedom of action on the client’s behalf are as free as possible from COI. [2] L should examine whether a COI exists not only from the outset but throughout the duration of a retainer b/c new circumstances or info may establish or reveal a COI. 

	[4] Representation means acting for a client and includes the L's advice to and judgment on behalf of the client.
Policy: The fiduciary relationship, the duty of loyalty and conflicting interests
[5] The value of an independent bar is diminished unless the L is free from COI. The rule governing COI is founded in the DOL, which is grounded in the law governing fiduciaries. The L-C-R is a fiduciary relationship and as such, the L has a DOL to the C. To maintain public confidence in the integrity of the legal profession and the AOJ, in which L's play a key role, it is essential that Ls respect the DOL. This obligation is premised on an established or ongoing L-C-R in which the client must be assured of the L's undivided loyalty, free from any material impairment of the L-C-R.
[6] The rule reflects the principle articulated in Neil, regarding COIs involving current clients, that a L must not represent one client whose legal interests are directly adverse to the immediate legal interests of another client without consent. This duty arises even if the matters are unrelated. The L-C-R may be irreparably damaged where the L’s representation of one client is directly adverse to another client’s immediate interests. One client may legitimately fear that the L will not pursue the representation out of deference to the other client, and an existing client may legitimately feel betrayed by the L's representation of a client with adverse legal interests. The prohibition on acting in such circumstances except with the consent of the clients guards against such outcomes and protects the L-C-R.
[7] Accordingly, factors for the L's consideration in determining whether a COI exists include: the immediacy of the legal interests; whether the legal interests are directly adverse; whether the issue is substantive or procedural; the temporal relationship between the matters; the significance of the issue to the immediate and long-term interests of the clients involved; and the clients’ reasonable expectations in retaining the L for the particular matter or representation.
[8] Examples of areas where conflicts of interest may occur [...]


Duty to avoid conflicts of interest (app to a L's duties to current, former, concurrent and joint clients + to the L's own interests)

3.4-2 L must not represent a client in a matter when there is a COI unless there is express or implied consent from all clients and the L reasonably believes that she is able to represent each client without having a material adverse effect upon the representation of or loyalty to the other client. 
3.4-2 (a) Express consent must be fully informed and voluntary after disclosure. 
            (b) Consent may be inferred and need not be in writing where all of the following apply:
(i) the client is a gov, financial institution, publicly traded or similarly substantial entity, or an entity with in-house counsel;

(ii) the matters are unrelated;

(iii) the L has no relevant confidential information from one client that might reasonably affect the other; and

(iv) the client has commonly consented to lawyers acting for and against it in unrelated matters.
	Disclosure and consent

[1] Disclosure is an essential requirement to obtaining a client’s consent. Where it is not possible to provide the client with adequate disclosure because of the confidentiality of the info of another client, the L must decline to act.
[2] The L should inform the client of the relevant circs and the reasonably foreseeable ways that the COI could adversely affect the client’s interests. This would include the lawyer’s relations to the parties and any interest in or connection with the matter.
[3] Following the required disclosure, the client can decide whether to give consent. Factors that may affect client's decision on whether to consent are: L's judgment and freedom of action free from other interests, duties or obligations, the availability of another L of comparable expertise and experience, the stage that the matter or proceeding has reached, the extra cost, delay and inconvenience involved in engaging another L, and the latter’s unfamiliarity with client's affairs.
Consent in advance

[4] L may be able to request that a client consent in advance to conflicts that might arise in the future. As the effectiveness of such consent is determined by the extent to which the client reasonably understands the material risks that the consent entails, the more comprehensive the explanation of the types of future representations that might arise and the actual and reasonably foreseeable adverse conseqs of those representations, the greater the likelihood that the client will have the requisite understanding. A general, open-ended consent is ineffective b/c it is not reasonably likely that the client will have understood the material risks involved. If the client is an experienced user of the legal services involved and is reasonably informed regarding the risk that a conflict may arise, such consent is more likely to be effective. 
Implied consent

[6] In some cases consent may be implied, rather than expressly granted. [Per] Neil, however, the concept of implied consent is applicable in exceptional cases only. The more sophisticated the client is as a consumer of legal services, the more likely it will be that an inference of consent can be drawn. 
Lawyer belief in reasonableness of representation

[7] The requirement that the L reasonably believe that she is able to represent each client without having a material adverse effect on the representation of, or loyalty to, the other client precludes a L from acting for parties to a transaction who have different interests, except where joint representation is permitted under this Code.


Dispute

3.4-3 Despite rule 3.4-2, a lawyer must not represent opposing parties in a dispute.
	[1] L representing a client who is a party in a dispute with another party or parties must competently and diligently develop and argue the position of the client. In a dispute, the parties’ immediate legal interests are clearly adverse. If the L were permitted to act for opposing parties in such circumstances even with consent, the L's advice, judgment and loyalty to one client would be materially and adversely affected by the same duties to the other client or clients. In short, the lawyer would find it impossible to act without offending these rules.


Concurrent representation with protection of confidential client information
3.4-4 [Different matters - competing interests] Where there is no dispute among the clients about the subject matter of representation, two or more L's in a law firm may act for current clients with competing interests and may treat information received from each client as confidential and not disclose it to the other clients, provided that:
(a) disclosure of the risks of the lawyers so acting has been made to each client;

(b) each client consents after having received independent legal advice, including on the risks of concurrent representation;

(c) the clients each determine that it is in their best interests that the lawyers so act;

(d) each client is represented by a different lawyer in the firm;

(e) appropriate screening mechanisms are in place to protect confidential information; and
(f) all lawyers in the law firm withdraw from the representation of all clients in respect of the matter if a dispute that cannot be resolved develops among the clients.
	[1] Concurrent rep is appropriate provided that the clients are fully informed of the risks and understand that if a dispute arises among the clients that cannot be resolved the L's may have to w/d, resulting in potential additional costs.
[2] An example is a law firm acting for a number of sophisticated clients in a matter such as competing bids in a corporate acquisition in which, although the clients’ interests are divergent and may conflict, the clients are not in a dispute. Provided that each client is represented by a different L in the firm and there is no real risk that the firm will not be able to properly represent the legal interests of each client, the firm may represent both even though the subject matter of the retainers is the same. Whether a risk of impairment of representation exists is a Q of fact.
[3] The basis for the advice described in the rule from both the L's involved in the concurrent representation and those giving the required independent legal advice is whether concurrent representation is in the best interests of the clients. Even where all clients consent, the L's should not accept a concurrent retainer if the matter is one in which one of the clients is less sophisticated or more vulnerable than the other.
[4] In cases of concurrent representation L's should employ, as applicable, the reasonable screening measures to ensure non-disclosure of confidential info within the firm set out in the rule on conflicts from transfer between law firms (see rule 3.4-26).


Joint retainers
3.4-5 Before L is retained by more than one client in a matter or transaction, the L must advise each of the clients that:
(a) the L has been asked to act for both or all of them;

(b) no information received in connection with the matter from one client can be treated as confidential so far as any of the others are concerned; and

(c) if a conflict develops that cannot be resolved, the L cannot continue to act for both or all of them and may have to withdraw completely.
	[1] Although this rule does not require that a L advise clients to obtain independent legal advice before the L may accept a joint retainer, in some cases, the L should recommend such advice to ensure that the clients’ consent to the joint retainer is informed, genuine and uncoerced. This is especially so when one of the clients is less sophisticated or more vulnerable than the other.   


3.4-6 If a L has a continuing relationship with a client for whom the L acts regularly, before the L accepts a joint retainer from that client and another client, the lawyer must advise the other client of the continuing relationship and recommend that the client obtain independent legal advice about the joint retainer.

3.4-7 When a lawyer has advised the clients as provided under rules 3.4-5 and 3.4-6 and the parties are content that the lawyer act, the lawyer must obtain their consent. [1] Consent in writing, or a record of the consent in a separate letter to each client is required. Even if all the parties consent, a L should avoid acting for more than one client when it is likely that an issue contentious b/w them will arise or their interests, rights or obligations will diverge as the matter progresses. 
Conflicts with clients

3.4-26.1 L must not perform any legal services if there is a substantial risk that a lawyer's loyalty to or representation of a client would be materially and adversely affected by the lawyer’s

(a) relationship with the client, or

(b) interest in the client or the subject matter of the legal services.
	[1] Any relationship or interest that affects a lawyer’s professional judgment is to be avoided under this rule, including ones involving a relative, partner, employer, employee, business associate or friend of the L.


CIVILITY
	            [I (from Groia): Given a L's obligation to conduct herself with professionalism, civility, courtesy and good faith, when does her conduct 'cross the line'?
   > When acting as an advocate, a lawyer must represent the client resolutely and honourably within the limits of the law, while treating the tribunal with candour, fairness, courtesy, and respect. (5.1-1) L must be courteous and civil and act in good faith to the tribunal and all persons with whom the L has dealings (5.1-5). Breach of civility has 2 components – rudeness AND prevention of AOJ (Wooley). Maintenance of “dignity, decorum and courtesy” is more than empty formality; it is essential to protection of rights.
   >R v Groia (use parts that are applicable): Civility obligations does not necessarily mandate politeness or create an obligation akin to 'being nice to each other'. A few ill-chosen, sarcastic, or nasty comments directed at opponent rarely constitutes professional misconduct, particularly if they arise from ill-temper and an apology is made. Moreover, civility rule is not used to discourage fearless advocacy manifested by passionate, bold and brave language. 
      Conduct must be examined in the context of all the surrounding circs, including the public interest that L's courageously advocate for their clients. While zealous advocacy on behalf of a client to advance her case and protect her rights and legitimate interests is a mark of professionalism for a L, civility must be encouraged (R v Felderhof). L's are not unprofessional merely b/c their words are rude but also b/c the nature of their rudeness violates fundamental ethical obligations. Mandating civility protects and enhances the AOJ. Conduct that is uncivil, hostile, or obstructive necessarily impedes the goal of resolving conflicts rationally, peacefully, and efficiently, in turn delaying or even denying justice. It also diminishes the public's respect for the court and for the AOJ. 
   > In Dore, SCC affirmed the importance of permitting lawyers to express themselves to critique the justice system and even judges. However, a ct or T still deserves respect (Cherkewich). [Also para 65 and 66 of Dore]-->for essay 
   > [Application]---> [use a part of 5.1-2 that is applicable]; 5.1-4 if applicable
    > [maybe] Legal Profession Act - "conduct unbecoming a L" includes a matter, conduct or thing that is considered, in the judgment of the benchers, a panel or a review board, (a) to be contrary to the best interest of the public or of the legal profession, or (b) to harm the standing of the legal profession; Merchant: conduct unbecoming is the subject of an expansive definition and may be established through intention, conduct, negligent conduct or total insensitivity to the requirements of acceptable practice. Professional misconduct is considered a strict liability offence.
CONSEQUENCES OF INCIVILITY
   >ct can sanction L for contempt of ct. Moreover, a consistent pattern of rude, provocative or disruptive conduct by a L, even though unpunished as contempt, may constitute professional misconduct. (5.1-5[1])
   > In R v Groia (p S-235), L launched personal attacks on the prosecutors, with no reasonable basis; L was found guilty of professional misconduct as attacks were aimed at the integrity of the prosecutors, by repeatedly -but unreasonably- asserting that they had broken their 'promises' and they were untrustworthy.
   > In R v. Cherkewich (p S-251), the ct held that the L's retainer agreement on toilet paper, proferring that to his client as a legal agreement was disrespectful and offensive to IAP adjudicator (as a T). No prior discipline record. Mitigating factor (didn't happen here): a meaningful apology. Fined.
   > In Dore, the lawyer wrote a very disrespecful letter to a J after the J had berated Dore through court proceedings. Dore was found guilty of conduct unbecoming. 

	Other examples: Pozniuk, [2002] LSDD 55, the L wrote to a fellow L and called him “clueless”; only reprimanded (b/c only single incident; no use of profanity). LSBC vs Barker: L lost temper and used abusive language; fined. LSBC v MacAdam: offensive remarks to client and probation officer; fined.  


5.1 The lawyer as advocate
Advocacy
5.1-1 When acting as an advocate, a lawyer must represent the client resolutely and honourably within the limits of the law, while treating the tribunal with candour, fairness, courtesy, and respect. 
	[1] Role in adversarial proceedings – In adversarial proceedings, the L has a duty to the client to raise fearlessly every issue, advance every arg and ask every Q, however distasteful, that the L thinks will help the client’s case and to endeavour to obtain for the client the benefit of every remedy and defence authorized by law. The L must discharge this duty by fair and honourable means, without illegality and in a manner that is consistent with the L's duty to treat the tribunal with candour, fairness, courtesy and respect and in a way that promotes the parties’ right to a fair hearing in which justice can be done. 
[2] This rule extends to ct proceedings, and also appearances and proceedings before boards, T's, mediators and others who resolve disputes, regardless of their function or the informality of their procedures.
[3] As the L's function as advocate is necessarily partisan, the L is not obliged (except as required by law or under these rules and subject to the duties of a prosecutor set out below) to assist an adversary or advance matters harmful to the client’s case.
[5] L must avoid expressing her personal opinions on the merits of a client's case to a Ct or T.
[6] When opposing interests are not represented, for eg, in without notice or uncontested matters or in other situations in which the full proof and argument inherent in the adversarial system cannot be achieved, the L must take particular care to be accurate, candid and comprehensive in presenting the client’s case so as to ensure that the tribunal is not misled.
[7] The L should never waive or abandon the client’s legal rights, such as an available defence under a statute of limitations, without the client’s informed consent.
[8] In civil proceedings, a L should avoid and discourage the client from resorting to frivolous or vexatious objections, attempts to gain advantage from slips or oversights not going to the merits or tactics that will merely delay or harass the other side. Such practices can readily bring the AOJ and the legal profession into disrepute.



5.1-2  When acting as an advocate, a L must not:
(a)  abuse the process of the tribunal by instituting or prosecuting proceedings that, although legal in themselves, are clearly motivated by malice on the part of the client and are brought solely for the purpose of injuring the other party;

(b) knowingly assist or permit a client to do anything that the lawyer considers to be dishonest or dishonourable;
(c) appear before a judicial officer when the L, the L's associates or the client have business or personal relationships with the officer that give rise to or might reasonably appear to give rise to pressure, influence or inducement affecting the impartiality of the officer, unless all parties consent and it is in the interests of justice;

(d) endeavour or allow anyone else to endeavour, directly or indirectly, to influence the decision or action of a tribunal or any of its officials in any case or matter by any means other than open persuasion as an advocate;

(e) knowingly attempt to deceive a tribunal or influence the course of justice by offering false evidence, misstating facts or law, presenting or relying upon a false or deceptive affidavit, suppressing what ought to be disclosed or otherwise assisting in any fraud, crime or illegal conduct;

(f) knowingly misstate the contents of a document, the testimony of a witness, the substance of an argument or the provisions of a statute or like authority;

(g) knowingly assert as fact that which cannot reasonably be supported by the evidence or taken on judicial notice by the T;

(h) make suggestions to a witness recklessly or knowing them to be false;

(i) deliberately refrain from informing a T of any binding authority that the L considers to be directly on point and that has not been mentioned by another party;

(j) improperly dissuade a witness from giving evidence or advise a witness to be absent;

(k) knowingly permit a witness or party to be presented in a false or misleading way or to impersonate another;

(l) knowingly misrepresent the client’s position in the litigation or the issues to be determined in the litigation

(m) abuse, hector or harass a witness;

(n) when representing a complainant or potential complainant, attempt to gain a benefit for the complainant by threatening the laying of a criminal charge or by offering to seek or to procure the withdrawal of a criminal charge;

(o) needlessly inconvenience a witness; or

(p) appear before a tribunal while under the influence of alcohol or a drug.
	[1] L must not mislead the Ct, and must not lend herself to casting aspersions on the other party or witnesses for which there is no sufficient basis in the info in his possession (Felderhof). A bona fide belief is insufficient; L must have reasonable foundation for their positions (Groia) [use (g), above, if needed]. In civil proceedings, a L has a duty not to mislead the tribunal about the position of the client in the adversarial process. Thus, a L representing a party to litigation who has made or is party to an agreement made before or during the trial by which a plaintiff is guaranteed recovery by one or more parties, notwithstanding the judgment of the Ct, should immediately reveal the existence and particulars of the agreement to the ct and to all parties to the proceedings.
[2] L representing an A or potential A may communicate with a complainant or potential complainant, for ex, to obtain factual info, or to defend or settle any civil claims b/w the A and the complainant. But when the complainant or potential complaint is vulnerable, the L must not take unfair advantage of the circs. If the complainant or potential complainant is unrepresented, the L should be governed by the rules about unrepresented persons and make it clear that the L is acting exclusively in the interests of the A or potential A. When communicating with an unrepresented complainant or potential complainant, it is prudent to have a witness present.
[3] It is an abuse of the court’s process to threaten to bring an action or to offer to seek withdrawal of a criminal charge in order to gain a benefit. See also rules 3.2-5 and 3.2-6.
[4] When examining a witness, a L may pursue any hypothesis that is honestly advanced on the strength of reasonable inference, experience or intuition.



Disclosure of error or omission

5.1-4 A lawyer who has unknowingly done or failed to do sth that, if done or omitted knowingly, would have been in breach of this rule and who discovers it, must, subject to section 3.3 (Confidentiality), disclose the error or omission and do all that can reasonably be done in the circumstances to rectify it.
	[1] If a client desires that a course be taken that would involve a breach of this rule, the L must refuse and do everything reasonably possible to prevent it. If that cannot be done, the L should, subject to rule 3.7-1 (Withdrawal from Representation), withdraw or seek leave to do so.


3.6 Fees and disbursements
2.1-3 (h) L must record, and should report promptly to a client the receipt of any moneys or other trust property. The L must use the client’s moneys and trust property only as authorized by the client, and not commingle it with that of the L.

2.1-3 (i) L is entitled to reasonable compensation for services rendered, but should avoid charges that are unreasonably high or low.  

2.1-3 (j) L should try to avoid controversies with clients regarding compensation so far as is compatible with self-respect and with the right to receive reasonable recompense for services. L should always bear in mind that the profession is a branch of the AOJ and not a mere money-making business. 
Reasonable fees and disbursements
3.6-1 A lawyer must not charge or accept a fee or disbursement, including interest, unless it is fair and reasonable and has been disclosed in a timely fashion. 
	[1] What is a fair and reasonable fee depends on such factors as: (a) the time and effort required and spent; (b) the difficulty of the matter and the importance of the matter to the client; (c) whether special skill or service has been required and provided; (d) the results obtained; (e) fees authorized by statute or regulation; (f) special circs, such as the postponement of payment, uncertainty of reward, or urgency; (g) the likelihood, if made known to the client, that acceptance of the retainer will result in the L's inability to accept other employment; (h) any relevant agreement between the L and the client; (i) the experience and ability of the L; (j) any estimate or range of fees given by the L; and (k) the client’s prior consent to the fee. 
[2] The fiduciary relationship b/w L and client requires full disclosure in all financial dealings between them and prohibits the acceptance by the L of any hidden fees. No compensation related to professional employment may be taken by the L from anyone other than the client without full disclosure to and the consent of the client (or her representative).
[3] L should provide to the client in writing, before or within a reasonable time after commencing a representation, as much information regarding fees and disbursements, and interest, as is reasonable and practical in the circs, including the basis on which fees will be determined.
[4] L should be ready to explain the basis of the fees and disbursement charged to the client. This is important concerning fee charges or disbursements that the client might not reasonably be expected to anticipate. When sth unusual or unforeseen occurs that may substantially affect the amount of a fee or disbursement, the L should give to the client an immediate explanation. L should confirm with the client in writing the substance of all fee discussions that occur as a matter progresses, and a L may revise an initial estimate of fees and disbursements.


Contingent fees and contingent fee agreements

3.6-2 Subject to rule 3.6-1, a L may enter into a written agreement in accordance with governing legislation that provides that the L's fee is contingent, in whole or in part, on the outcome of the matter for which the L's services are to be provided.
	[1] In determining the appropriate percentage or other basis of a contingency fee, a L and client should consider a number of factors, including the likelihood of success, the nature and complexity of the claim, the expense and risk of pursuing it, the amount of the expected recovery and who is to receive an award of costs. The test is whether the fee, in all of the circs, is fair and reasonable.
[2] Although a L is generally permitted to terminate the professional relationship with a client and w/d services if there is justifiable cause as set out in rule 3.7-1, special circs apply when the retainer is pursuant to a contingency agreement. In such circs, the L has impliedly undertaken the risk of not being paid in the event the suit is unsuccessful. Accordingly, a L can w/d from representation only according to Rule 3.7-7 (Obligatory withdrawal) unless the written contingency contract specifically states that the L has a right to do so and sets out the circumstances under which this may occur.



Statement of account

3.6-3 In a statement of an account delivered to a client, a lawyer must clearly and separately detail the amounts charged as fees and disbursements.
	[2] Party-and-party costs received by a L are the property of the client and should therefore be accounted for to the client. While an agreement that the L will be entitled to costs is not uncommon, it does not affect the L’s obligation to disclose the costs to the client.



Joint retainer

3.6-4 If a lawyer acts for two or more clients in the same matter, the lawyer must divide the fees and disbursements equitably between them, unless there is an agreement by the clients otherwise.
Division of fees and referral fees
3.6-5 If there is consent from the client, fees for a matter may be divided between L's who are not in the same firm, provided that the fees are divided in proportion to the work done and the responsibilities assumed.
3.6-7 A lawyer must not:

(a) directly or indirectly share, split or divide his or her fees with any person other than another lawyer; or

(b) give any financial or other reward for the referral of clients or client matters to any person other than another lawyer. 
3.6-6.1 In rule 3.6-7, “another lawyer” includes a person who is: (a) a member of a recognized legal profession in any other jurisdiction; and (b) acting in compliance with the law and any rules of the legal profession of the other jurisdiction
Payment and appropriation of funds
3.6-9 If a lawyer and client agree that the lawyer will act only if the lawyer’s retainer is paid in advance, the lawyer must confirm that agreement in writing with the client and specify a payment date.
3.6-10 A lawyer must not appropriate any client funds held in trust or otherwise under the lawyer’s control for or on account of fees, except as permitted by the governing legislation.

ETHICS AT TRIAL
5.3 Interviewing witnesses
> L's are expected to prepare their W's. Many aspects of W preparation are ethical, but L's cannot coach a witness into giving false or misleading E. 
>It's unethical to tell witnesses what to say. You should not substitute her answer with your own. 
5.3 Subject to rules 7.2-4 to 7.2-8, a L may seek info from any potential W, whether under subpoena or not, but the L must disclose the L's interest and take care not to subvert or suppress any evidence or procure the witness to stay out of the way.

5.4 Communication with witnesses (W) giving evidence
5.4-1 A lawyer involved in a proceeding must not, during an examination and a cross-examination, obstruct the examination and the cross-examination in any manner.
5.4-2 Subject to the direction of the T, a L must observe the following rules respecting communication with witnesses giving evidence:
(a) during examination-in-chief, the examining lawyer may discuss with the witness any matter;

(b) during cross-examination of the lawyer’s own witness, the lawyer must not discuss with the witness the evidence given in chief or relating to any matter introduced or touched on during the examination-in-chief;

(c) upon the conclusion of cross-examination and during any re-examination, with the leave of the court, the lawyer may discuss with the witness any matter;
(d) during examination for discovery, the L may discuss the evidence given or to be given by the W on the following basis:

(i) where a discovery is to last no longer than a day, counsel for the witness should refrain from having any discussion with the witness during this time.

(ii) where a discovery is scheduled for longer than one day, counsel is permitted to discuss with his or her witness all issues relating to the case, including evidence that is given or to be given, at the conclusion of the discovery each day. However, prior to any such discussion taking place, counsel should advise the other side of his or her intention to do so.

(iii) counsel for the W should not seek an adjournment during the examination to specifically discuss the E that was given by the W. Such discussion should either wait until the end of the day adjournment or until just before re-examination at the conclusion of the cross-examination.
	[1] The application of these rules may be determined by the practice and procedures of the tribunal and may be modified by agreement of counsel.
[2] The term “cross-examination” means the examination of a W or party adverse in interest to the client of the L conducting the examination. It includes an examination for discovery, ex... on affidavit or examination in aid of execution. The rule prohibits obstruction or improper discussion by any L involved in a proceeding and not just by the L whose W is under cross-ex....
[6] This rule is not intended to prohibit a L with no prior involvement in the proceedings, who has been retained by a W under cross-ex, from consulting with the L's new client.


	<Witness cross-examination Flowchart>
> 5.3 [maybe]

> Cross-X is the ultimate means of testing truth and veracity of E. A lawyer involved in a proceeding must not, during an examination and a cross-examination, obstruct the examination and the cross-ex in any manner (rule 5.4-1) The opportunity to conduct a fully ranging and uninterrupted cross-ex is fundamental to the adversarial system (5.4-2[3]). It is counterbalanced by an opposing advocate’s ability to ensure clarity of testimony through initial briefing, direct examination and re-ex of that L's W's. There is therefore no justification for obstruction of cross-ex by unreasonable interruptions, repeated objection to proper Qs, attempts to have the W change or tailor evidence, or other similar conduct while the examination is ongoing. 
> [all from Lyttle] Qs w/out evidentiary foundation can be posed if there is a good faith basis for the Q. “Good faith” is a function of the info available to the cross-examiner, their belief in its likely accuracy and the purpose for which it is used.

> When examining a W, a L may pursue any hypothesis that is honestly advanced on the strength of reasonable inference, experience or intuition (5.1-2[4]). CAN ask leading Qs & present a scenario to W w/out admissible E to support it, so long as Q honestly advanced on strength of a reasonable inference, experience, or intuition (Lyttle).

> CANNOT suggest to the W anything which is known to be untrue (Lyttle).

> CANNOT make wild guesses to undermine credibility of W (Lyttle)
> Most of 5.1-2. CANNOT deceive, mislead, attempt to solicit inadmissible responses from W

> CANNOT resort to misrepresentation, irrelevant matters or anything where prejudice outweighs probative value during cross-X (Lyttle)

> TJ can limit “manifestly tenous or suspect” theories (Lyttle). TJ can relax the rules or uphold them vigorously in order to ensure justice is done.

> 5.1-1[1] -->REFER
<Cross-X of A> [also use cross examination of W] 

1. Improprieties in cross-X of an A can have implications on appeal – C must be particularly mindful not to be abusive.

2. Cross-examination can be vigorous and exhaustive (R v R(AJ))

3. An isolated transgression might not play a large factor, but repeated errors by the examiner can become abusive and result in prejudice or destroy the repute of the administration of justice. (R v R(AJ))
4. CANNOT: extensively editorialize // argue with the A // convey your own opinions as to guilt (R v R(AJ)).
        -In R v R(AJ) Cross was sarcastic and editorialized her Qs and stated her personal opinion (“you are lying”). Considered in the context of the whole trial, this prejudiced the A and undermined any appearance of a fair trial.


3.5 Preservation of clients’ property
3.5-1 “Property” [here] includes a client’s money, securities as defined in the Securities Act, original documents such as wills, title deeds, minute books, licences, certificates and the like, and all other papers such as client’s correspondence, files, reports, invoices and other such documents, as well as personal property including jewellery and the like.
3.5-2 A lawyer must: (a) care for a client’s property as a careful and prudent owner would when dealing with like property; and (b) observe all relevant rules and law about the preservation of a client’s property entrusted to a lawyer.
	[2] These duties are closely related to those regarding confidential info. L is responsible for maintaining the safety and confidentiality of the files of the client in the possession of the L and should take all reasonable steps to ensure the privacy and safekeeping of a client’s confidential info. L should keep the client’s papers and other ppty out of reach and sight of those not entitled to see them.
[3] Subject to any rights of lien, the L should promptly return a client’s property to the client on request or at the conclusion of the lawyer’s retainer.
[4] If the L withdraws from representing a client, the L (per rule 3.7) has a continuing obligation to protect client info and ppty, and must minimize any adverse effect on the interests of clients. This includes an obligation to ensure that files transferred to a new L or law firm are properly transitioned, including describing the status of the file and noting any unfulfilled undertakings and other outstanding commitments.



Notification of receipt of property

3.5-3 A lawyer must promptly notify a client of the receipt of any money or other property of the client, unless satisfied that the client is aware that they have come into the lawyer’s custody.

Identifying clients’ property
3.5-4 L must clearly label and identify clients’ property and place it in safekeeping distinguishable from the L's own property.
3.5-5 L must maintain such records as necessary to identify clients’ property that is in the lawyer’s custody.

Accounting and delivery
3.5-6 L must account promptly for clients’ property that is in the lawyer’s custody and deliver it to the order of the client on request or, if appropriate, at the conclusion of the retainer. 
==============================ADMINISTRATION OF JUSTICE==================================
2.1 Canons of Legal Ethics - 
2.2-2  A lawyer has a duty to uphold the standards and reputation of the legal profession and to assist in the advancement of its goals, organizations and institutions.

[Also Commentary 2-2-2 [1]]
5.6  The lawyer and the administration of justice
5.6-1 A lawyer must encourage public respect for and try to improve the administration of justice.
	[1] This rule applies to both the L's professional activities and a responsibility resulting from the L's position in the community. L's responsibilities are greater than those of a private citizen. L should not weaken public confidence in legal institutions or authorities by irresponsible allegations.  

[2] Admission to and continuance in the practice of law implies, on the part of a L, a basic commitment to the concept of equal justice for all within an open, ordered and impartial system. However, judicial institutions will not function effectively unless they command the respect of the public, and, b/c of changes in human affairs and imperfections in human institutions, constant efforts must be made to improve the AOJ and thereby, to maintain public respect for it.  

[3] Criticizing T's - Proceedings and decisions of Cts and T's can be criticized by all members of the public, including L's, but J's and members of T's are often prohibited by law or custom from defending themselves. Their inability to do so imposes special responsibilities upon L's. First, a L should avoid criticism that is petty, intemperate or unsupported by a bona fide belief in its real merit, since, in the eyes of the public, professional knowledge lends weight to the L's judgments or criticism. Second, if a L has been involved in the proceedings, there is the risk that any criticism may be, or may appear to be, partisan rather than objective. Third, when a tribunal is the object of unjust criticism, a L, as a participant in the AOJ, is uniquely able to, and should, support the T, both b/c its members cannot defend themselves and because, in doing so, the L contributes to greater public understanding of, and therefore respect for, the legal system. 

[4] L, by training, opportunity and experience, is in a position to observe the workings and discover the strengths and weaknesses of laws, legal institutions and public authorities. A lawyer should, therefore, lead in seeking improvements in the legal system, but any criticisms and proposals should be bona fide and reasoned.


	Trial Lawyers Association of BC v. BC (SCC): Levying hearing fees is within Province’s juris (s.92(14)); but that power must be exercised in a manner that is consistent with s.96, which restricts the legislative competence of provincial legislatures and Parliament. Hearing fees that deny people access to the cts infringe the core jurisdiction of the superior courts and impermissibly impinge on s.96. If people cannot bring legitimate issues to ct, laws will not be given effect, and the balance between the state’s power to make and enforce laws and the courts’ responsibility to rule on citizen challenges to them may be skewed. 
          Hearing fees are unconstitutional when they deprive litigants of access to the superior Cts. That point is reached when the hearing fees in question cause undue hardship to the litigant who seeks the adjudication of the superior court. A fee that is so high that it requires litigants who are not impoverished to sacrifice reasonable expenses in order to bring a claim may, absent adequate exemptions, be unconstitutional b/c it subjects litigants to undue hardship, thereby effectively preventing access to the courts. Hearing fees must be coupled with an exemption that allows J's to waive the fees for people who cannot, by reason of their financial situation, bring non-frivolous or non-vexatious litigation to court. A hearing fee scheme can include an exemption for the truly impoverished, but the hearing fees must be set at an amount such that anyone who is not impoverished can afford them. Higher fees must be coupled with enough judicial discretion to waive hearing fees in any case where they would effectively prevent access to the courts b/c they require litigants to forgo reasonable expenses in order to bring claims.
          The hearing fee scheme at issue in this case places an undue hardship on litigants and impedes the right of British Columbians to bring legitimate cases to court and is unconstitutional. V is excused from paying the hearing fee. The hearing fee scheme prevents access to the courts in a manner inconsistent with s.96 and the underlying principle of the ROL. It therefore falls outside the Province’s jurisdiction under s.92(14) to administer justice. 


Ethics in Criminal Law Practice
Misleading a Ct

ETHICAL DUTIES - “OFFICERS OF THE COURT” - The primary goal of ct system is the search for truth. Both C and defence in adversarial system are officers of Ct and must seek “justice” and “truth”. In doing so, L must balance duty to a client with the duty to the court and the AOJ. <maybe: Duty to assist the court may override the duty to the client (GM).> L must represent client within the limits of the law and while treating the T with candour, fairness, courtesy, and respect (2.1-2(a)).


Moreover, a lawyer is a minister of justice, an officer of the Cts, a client's advocate and a member of an honourable and learned profession (2.1). Thus, a L has a duty to ensure the administration of justice is not distorted or thwarted by dishonest or disreputable practices. Accordingly, L must not mislead court, withhold authorities, make frivolous arguments, act with incivility, or cast aspersions on the other party or W's for which there is no evidentiary basis (Rondel v Worsley). It can be difficult to distinguish between “creative” and frivolous arguments.

> Counsel must bring all relevant cases to the attn of the Ct (GM Acceptance Corp). If counsel feel the case is distinguishable they can argue as such, but this does not allow them to fail to mention the case. (GM) DO NOT deliberately refrain from informing tribunal of binding authority that the L considers to be on point & that has not been mentioned (5.1-2(i)). L's have duty to make themselves aware of relevant cases, except for unreported cases and cases that are similar on fact, but not law; this duty cannot be discharged by remaining willfully ignorant. 

---GM case: F: There was an appeal case that directly bore on the matter, to the detriment of the P. Neither counsel brought it to the attn of the Ct. When another party mentioned the case at the end of trial, P's counsel admitted to knowing of the case – he was counsel on it! 

> [IF] Lawyers who counsel evasion or forgetfulness commit a criminal offence & breach their duty to the court (R v Sweezey)
Duty as prosecutor (also see cross-X of A on page __)

>2.1-1 (b) Crown prosecutor's primary duty is not to seek a conviction but to see that justice is done through a fair trial on the merits; to that end the L should make timely disclosure to the defence of all facts and known witnesses whether tending to show guilt or innocence, or that would affect the punishment of the accused.
>C MUST SEEK JUSTICE IN THE PUBLIC INTEREST. 
>5.1-3 Prosecutor must act for the public and the administration of justice resolutely and honourably within the limits of the law while treating the tribunal with candour, fairness, courtesy and respect.
	[1] The prosecutor exercises a public function involving much discretion and power and must act fairly and dispassionately. She should not do anything that might prevent the A from being represented by counsel or communicating with counsel.


>Prosecution's goal should be to assist the ct in eliciting truth while respecting the legitimate rights of the accused. C can seek a conviction if they feel that is the legitimate result (R v Cook)- but focus not solely on winning (Boucher). Advocating for conviction must be warranted, fair and objective towards the A. This balance requires independence so that discretion is not influenced by political or social pressure. Convictions must be based on facts, not appeal to emotions. 
> Thus, C counsel plays a dual role --> adversary (R v Rose) and quasi-judicial minister of justice. C must act as a minister of justice, whereas defence can be purely adversarial. C can be adversarial, as long as the E supports such a conclusion and defence must still act responsibly within their role as officers of the ct. 
> Crown is subject to legal and ethical limits when it comes to cross-examination of W’s and jury addresses
> In jury addresses the Crown (R v Boucher)


• cannot use inflammatory or vindictive language to express opinions as to guilt of A 

• can’t imply that C's investigation has found A guilty-- cannot leave the jury with the impression that the Crown's investigation should cause them to find the accused guilty


• make statements of argument, not fact -- C isn’t a W
Boucher: C used inflammatory language to express personal opinion AND left the jury with the impression that the C's investigation should cause them to find the A guilty--> C did these by saying “I have no sympathy for a man like this” and that C did lots of investigation and wouldn't be bringing the case if they were not convinced he was guilty.

PROSECUTORIAL DISCRETION
-[FYI: prosecutors have discretion in deciding whether or not to withdraw a charge, enter a stay, consent to an adjournment, proceed by way of indictment or summary conviction, launch an appeal and so on.]
-must exercise PD in an objective & impartial manner (Proulx and Layton)
	Krieger v LS of Alberta, 2002 SCC
• reg of prosecutors
• prosecutorial discretion
	Crown did not disclose exculpatory E in murder case, claimed that it was right to use discretion under the Stinchcombe rule to “delay” disclosure. When LS started the discipline process, AG tried to stop it. SCC held that the actions of Crown were not immune from external disciplinary review. Crown subject to LS except wrt certain core elements.

	An exercise of PD is treated with deference by Cts and LS's. PD is not reviewable except in cases of flagrant impropriety. Decisions that do not go to the nature and extent of the prosecution, such as the decisions that govern a C prosecutor’s conduct before the Ct, do not fall within the scope of PD, but are governed by the discretion of the ct to control its own processes once the AG has elected to enter into that forum. B/c C prosecutors are members of LS, they are subject to the LS code of conduct, and all conduct that is not protected by the doctrine of PD is subject to the conduct review process. As the disclosure of relevant evidence is not a matter of PD but rather a legal duty, the LS can review an allegation that a C prosecutor acting dishonestly or in bad faith failed to disclose relevant info. 

Only professional conduct (not PD) can be regulated by the LS. LS have control over prosecutorial decisions made dishonestly or in bad faith. Disclosure of relevant E is a matter of prosecutorial duty, and transgressions related to this duty constitute a very serious breach of legal ethics. Here, K failed to disclose relevant info, a violation of his duty, but later offered an explanation which would help to determine if he had acted dishonestly or in bad faith. If so, this would be an ethical breach falling within the LS’s juris. The LS’s juris to review K’s failure to disclose relevant evidence to the A is limited to examining whether it was an ethical violation.


ETHICAL DUTIES OF DEFENCE COUNSEL
Rondel v Warsely (Model Code 4.01(1)): defence counsel must represent the client resolutely and fearlessly raise every issue and ask every Q, no matter how distasteful. 
Defending the guilty client and not misleading the ct: However, if counsel does become convinced that their client is guilty (due to a confession), they must still defend on the basis of admissibility or sufficiency of evidence, but must not use any defence which involves knowingly misleading the court (eg. cannot suggest that another person committed the crime)
>5.1-1 

>5.1-1 [9] Duty as defence counsel– When defending an A, a L’s duty is to protect the client as far as possible from being convicted, except by a T of competent jurisdiction and upon legal evidence sufficient to support a conviction for the offence with which the client is charged. Accordingly, and notwithstanding the L's private opinion on credibility or the merits, a L may properly rely on any evidence or defences, including “technicalities”, not known to be false or fraudulent. 
>2.1-3 (f) It is a L’s right to undertake the defence of an A, regardless of the L’s own personal opinion as to the guilt of the A. Having undertaken such defence, the L is bound to present, by all fair and honourable means and in a manner consistent with the client’s instructions, every defence that the law of the land permits, to the end that no person will be convicted except by due process of law.
>2.1-3(e) -->page 1.

>Withdrawing from ciminal proceedings: 3.7-4, 3.7-5, 3.7-6 on page __
>Withdrawing (crim matters) for non-payment: 3.7-3[2] 

>Obligatory withdrawal (if applicable); and manner of withdrawal
Agreement on guilty plea (Plea Bargaining-Negotiating a Guilty Plea)
5.1-7 Before a charge is laid or at any time after a charge is laid, a lawyer for an accused or potential accused may discuss with the prosecutor the possible disposition of the case, unless the client instructs otherwise.
5.1-8 L for an A or potential A may enter into an agreement with the prosecutor about a guilty plea if, following investigation,
(a) the L advises her client about the prospects for an acquittal or finding of guilt;
(b) the L advises the client of the implications and possible consequences of a guilty plea and particularly of the sentencing authority and discretion of the court, including the fact that the court is not bound by any agreement about a guilty plea;

(c) the client voluntarily is prepared to admit the necessary factual and mental elements of the offence charged; and
(d) the client voluntarily instructs the lawyer to enter into an agreement as to a guilty plea.
	[1] The public interest in the proper AOJ should not be sacrificed in the interest of expediency.


Model Code 4.01(7) & (8): Defence counsel cannot advise a client to plea due to time pressures or without knowing the facts of the case. They must advise the client of the possible outcomes of the case, including prospect of acquittal and possible consequences of a plea. The client must be allowed to enter the plea voluntarily – pressuring client to plead guilty (ex/ to save the L time) is highly improper. The client must admit to the underlying elements of the offence – cannot make a “plea of convenience” in order to avoid more serious penalties or the inconvenience of trial if the client maintains innocence.
> R v K(S) - Guilty plea + refusal to admit guilt can create problems for client while serving sentence. The ct should not convict an A who falls short of admitting the facts to support the conviction unless that guilt is proved beyond a RD. Plea bargaining is an integral part of the criminal justice system but must be conducted with sensitivity to its vulnerabilities. A ct that is misled, or allows itself to be misled, cannot serve the interests of justice.
• POLICY: Plea is useful when client faces inevitable conviction; it allows for negotiating better sentence, and it saves time & money & public exposure of trial. Sometimes client wants to admit guilt.
• BUT -- lawyer cannot give or offer “valuable consideration” (including settling of a related civil matter) to another person to influence Crown’s conduct of criminal complaint -- unless the L obtains the consent of the Crown -- 3.2-6(a)
	R v K(S), 1995 ONCA
• plea of convenience
	A pled guilty due to convenience - constantly maintained innocence to defence counsel// new E speaks to his innocence //guilty plea was set aside as the A denied the facts in evidence and he made “plea of convenience”. 


Receiving Physical Evidence
>In general, defence has no duty to disclose (except for alibis, psychiatric defences or expert opinions), so physical evidence does not have to be given to the C/police. But, L is not permitted to hide incriminating evidence (Model Rule 4.01(2)(e): cannot influence the course of justice by assisting illegal conduct.). Hiding or disposing of evidence can constitute a criminal offence. 

> Existing rules do not provide guidance once evidence is placed before a L.
• S/C privilege only protects communications; Physical evidence turned over to defense counsel is not covered by solicitor-client privilege (SCP) as SCP protects communications between L and client and physical E is not considered communication (Murray).
R v Murray -F: M was defense counsel for PB. M told by client to collect hidden E (showing client's crime) in the client's house. M didn't turn them over to police, and used them in PB's defence. Client's wife pled to a lesser charge in exchange for her testimony. H: M acquitted of charges for obstruction of justice- his purported defence strategy to “use” the tapes was reasonably feasible - other people knew they existed. L: Retrieving physical evidence on behalf of a client is unethical. The confidentiality of the tapes was not protected by SCP. SCP protects communications b/w L and client and the tapes were not communications. M's discussions with BP about the tapes were covered by SCP, but the tapes were not. Having removed the tapes from their hiding place, he could not hide them again. --Class notes: it's not to your benefit to be implicated in the gathering of physical evidence; when you come into the possession of that evidence, then that's suppressing evidence which is obstructing justice!
ETHICS for Corporate Counsel
“Professional Responsibility...”- The “client” in an in house setting is the corporation itself, not any one decision maker. This difficulty is compounded in situations where an official may not be acting in the best interests of the corporation. Usually Ls should defer to business judgement of others, but if the proposed act is illegal and would cause harm to the corporation, then there is a duty to do sth about it. However, a L could avoid such knowledge since it will be fragmented across many different people and departments. Negotiations are less regulated than ct proceedings. Since the client is also the employer, Ls are often more closely connected the business goals and may play a part in planning strategies to prevent legal issues from arriving. For multinational corporations, a L may be involved with many jurisdictions that have differing ethical rules for lawyers – which apply? 
“Corporate Counsel...”-Remaining ethical in an in-house setting can be extra challenging since the ultimate recourse, withdrawing from representation, probably means losing your job. Response to Enron raised public concern that lawyers must be more regulated to restore corporate integrity. Canadian lawyers have disagreed with this approach, but public faith in self regulation may be failing.

The Canadian Response: LS Rules, BC Code 3.2-3 & 3.2-8- Must act in best interests of the client, who is the corporation, no matter who gives instructions. If instructions involve dishonesty or fraud, must complain up the chain of command and potentially withdraw from acting. 
Wilder v Ontario (pp 514-518)- F: W a partner with Cassels Brock and is representing YBM. W writes to the OSC on behalf of YBM. OSC alleges that letter contained misleading or untrue statements of fact. I:Can OSC reprimand W? L: OSC has jurisdiction to reprimand a L. Doing so doesn't interfere with law societies' role of regulation the professional conduct of a L. OSC is not disciplining a L, per se, just an individual who happens to be a L. OSC must respect L-C privilege on a case-by-case basis, particularly where the L's defence might require revealing privileged info. If OSC is also proceeding against the client, they may have to forgo proceeding against the lawyer.
>3.2-3 (below); 3.2-8 (below); confidentiality (3.3)

When the client is an organization
3.2-3 Although a L may receive instructions from an officer, employee, agent or representative, when a L is employed or retained by an organization, including a corporation, the L must act for the organization in exercising his or her duties and in providing professional services.
	[1] A corporate client has a legal personality distinct from its shareholders, officers, directors and employees. The L should ensure that it is the interests of the organization that are served and protected, [regardless of who gives the instructions]. Further, given that an organization depends on persons to give instructions, the L should be satisfied that the person giving instructions for the organization is acting within that person’s authority.
[2] In addition to acting for the organization, a L may also accept a joint retainer and act for a person associated with the organization. For example, a L may advise an officer of an organization about liability insurance. In such cases the L acting for an organization should be alert to the prospects of COI and should comply with the rules about the avoidance of COI (3.4).


Dishonesty, fraud when client an organization
3.2-8 L who is employed or retained by an organization to act in a matter in which the L knows or ought to know that the organization has acted, is acting or intends to act dishonestly, criminally or fraudulently, must do the following, in addition to her obligation [to avoid engaging] in any activity that the L knows or ought to know assists in or encourages any dishonesty, crime or fraud (3.2-7): 

(a) L must advise the person from whom the L takes instructions and the chief legal officer, or both the chief legal officer and the CEO, that the proposed conduct is, was or would be dishonest, criminal or fraudulent and should be stopped; [5] may advise the CEO and must advise the chief legal officer of the misconduct.

(b) if the persons [in part a] refuses to cause the proposed conduct to be stopped,  L must advise progressively the next highest persons or groups, including ultimately, the board of directors, the board of trustees, or the appropriate committee of the board, that the proposed conduct was, is or would be dishonest, criminal or fraudulent and should be stopped; and

(c) if the organization, despite the L's advice, continues with or intends to pursue the proposed wrongful conduct, L must w/d from acting in the particular matter in accordance with section 3.7-1. [5]  In some but not all cases, w/d means resigning from her position or relationship with the organization and not simply withdrawing from acting in the particular matter.
	[1] The past, present, or proposed misconduct of an organization may have harmful and serious consequences, not only for the organization and its constituency, but also for the public who rely on organizations to provide a variety of goods and services. The misconduct of publicly traded commercial and financial corporations may have serious consequences for the public at large. In addition to these rules, the L may need to consider, for example, the rules and commentary about confidentiality (section 3.3).

[3] Such conduct includes acts of omission. Conduct likely to result in substantial harm to the organization, as opposed to genuinely trivial misconduct by an organization, invokes these rules.
[4] In considering her responsibilities under this section, a L should consider whether it is feasible and appropriate to give any advice in writing.
[6] [Policy] L's who are the legal advisers to organizations are in a central position to encourage organizations to comply with the law and to advise that it is in the organization’s and the public’s interest that organizations do not violate the law. L's acting for organizations are often in a position to advise the executive officers of the organization, not only about the technicalities of the law, but also about the public relations and public policy concerns that motivated the government or regulator to enact the law. Moreover, lawyers for organizations, particularly in-house counsel, may guide organizations to act in ways that are legal, ethical, reputable and consistent with the organization’s responsibilities to its constituents and to the public.


7.2-8 L retained to act on a matter involving a corporate or other organization represented by a L cannot communite about the matter in question with persons likely involved in the decision-making process for a corporation or other organization. The L must not approach an officer or employee of the organization:
(a) who has the authority to bind the organization; (b) who supervises, directs or regularly consults with the organization’s L; or (c) whose own interests are directly at stake in the representation, 

in respect of that matter, unless the L representing the organization consents or the contact is otherwise authorized or required by law.
	[1] This rule applies to corporations and other organizations. “Other organizations” include partnerships, limited partnerships, associations, unions, unincorporated groups, gov departments and agencies, tribunals, regulatory bodies... If an agent or employee of the organization is represented in the matter by a L, the consent of that L to the communication will be sufficient for purposes of this rule. L may communicate with employees or agents concerning matters outside the representation.
[2] A lawyer representing a corporation or other organization may also be retained to represent employees of the corporation or organization. In such circumstances, the lawyer must comply with the requirements of section 3.4 (Conflicts), and particularly rules 3.4-5 to 3.4-9. A lawyer must not represent that she acts for an employee of a client, unless the requirements of section 3.4 have been complied with, and must not be retained by an employee solely for the purpose of sheltering factual information from another party. 


CHARACTER
s.19(1) Legal Profession Act - No person may be enrolled as an articled student, called and admitted or reinstated as a member unless the benchers are satisfied that the person is of good character and repute and is fit to become a barrister and a solicitor of the Supreme Court.

<Re Mohan> The issue was whether the applicant was sufficiently rehabilitated from his “admitted history of academic fraud and deception” to now be of good character and repute and fit for admission to the Bar. The applicant had academic misconduct at university seven years before the hearing. However, after that incident he worked hard and achieved much in the field of legal academia and his legal assistant role. Thus, the Panel held that the applicant had rehabilited himself, and that he was of good character and repute and fit to practice law. 
<MENTAL HEALTH>
• [Lawyers of sound mind (NYT)] Mental health issues should be private and bear no relation to the ability to practice law. These questions are stigmatizing and compromise the profession, which benefits from diversity. 
• Current medical fitness question: Based on your personal history, current circumstances or any professional opinion, do you have any existing condition that is reasonably likely to impair your ability to function as an articled student.
• LSBC used to ask questions targeted to specific disorders (schizophrenia, bipolar, etc) -- found to be in violation of the BC Human Rights Code
• Qs w/ regard to substance abuse seem to punish those who have sought treatment -- have to answer in the affirmative

<Gichuru v LSBC>

-G (article student) had history of depression // applied for admission – answered 'yes' to a LSBC's Q that asked about specific disorders // G reports history of depression but no current treatment or medication.// G’s application was held up, although he was finally admitted //alleging individual & systemic discrimination. <APPLICATION> Q had no limit on how far in the past the condition was - no connection to the present. Q focused on mental health issues to the exclusion of other disorders. 77% of applicants who answered in the affirmative experience some sort of negative sanction. C: Q is not reasonably necessary to fulfil the stated purpose of ensuring L's are fit to practice. The Q and the process related to it systemically discriminates against those with mental disabilities. Systemic discrimination =practices, attitudes, policies or procedures impact disproportionately on protected groups. Individual discrimination was also found - To establish discrimination on the basis of disability requires showing a prima facie case of discrimination: the individual has or was perceived to have a disability; he/she received adverse treatment and the disability was a factor in the adverse treatment.

Competency
3.1-1: “competent lawyer” means a lawyer who has and applies relevant knowledge, skills and attributes in a manner appropriate to each matter undertaken on behalf of a client and the nature and terms of the lawyer’s engagement

Areas of competency include (1) client management, (2) office management, (3)knowledge of the law, and (4) personal well-being.

Regulation begins upon application for articles, and ends when the certificate is given up in an orderly way.

S. 3 of the Legal Profession Act – it is the object and the duty of the society to uphold and protect the public interest in the administration of justice by: (1) preserving and protecting the rights and freedoms of all persons, (b) ensuring the independence, integrity, honour, and competence of lawyers, (c) establishing standards programs for the education, professional responsibility and competence of lawyers and of applicants for call and admission, (d) regulating the practice of law, and (e) supporting and assisting lawyers, articled students and lawyers of other jurisdictions who are permitted to practise law in British Columbia in fulfilling their duties in the practice of law.

· Credentials: (1) an accredited law degree, (2) successful completion of the bar admission program, (3) completion of articles, and (4) compliance with section 19 (No person may be enrolled as an articled student, called and admitted or reinstated as a member unless the benchers are satisfied that the person is of good character and repute and is fit to become a barrister and a solicitor of the Supreme Court.)
	Model Code


Competency

· Competent lawyer applies and has relevant knowledge, skills, and attributes

· General legal principles and procedures; sub’ve law + procedures in area that she practices

· Investigate facts, identify issues, ascertain client obj.

· Skills: legal research, analysis, appl’n of law to relevant facts, writing and drafting negotiations, ADR, advocacy, problem-solving

· Communicate timely and efficient manner

· Cost effective, diligent, conscientious in carrying out functions

· Recognizes own limitations

· Pursues appropriate prof development

· Adapts to changing professional requirements, standards, techniques

· Complies with letter and spirit of the rules

Quality of service

· Duty to provide courteous, thorough, and prompt service

· Quality at least equal to that which lawyers generally expect from a competent lawyer in a like situation

· Maintains certain standards in practice

· Keeping clients reasonably informed + answering reasonable requests

· Responding to phone calls from clients

· Keeping client appointments 

· Being civil

· Responding in a timely manner

· Maintaining adequate office staff

	Nova Scotia Barristers’ Society v Richey – 2002


Complaint: professional misconduct and incompetence

F: Sr. litigator who was highly intelligent and performed well on some files, failed miserably on others—not following instructions, responding to communications, file management, providing full and timely disclosure. This was so despite rules and court order.

D: professional incompetence and misconduct est’d—fined $1K w costs ($30K) + practice monitoring + reprimand

A: Did not decide whether a single instance was incompetence, but rather looked at a long and predictable pattern

R: Regardless of evidence of some good lawyering, patterns of individuals acts of neglect that became predictable go above and beyond errors in judgment, becoming professional incomp

	Law Soc of AB v Syed – 1994


C: incompetence

D: Incompetence est’d but only given reprimand

F: S advised client to make a guilty plea w/o ever doing a cursory preliminary investigation; lawyer didn’t advise the client of the importance of elections + failed to recognize + advise on an importance defence

R: The conduct of a single file which demonstrates gross negligence is sufficient to establish incompetence, without a larger pattner.

A: In this case, Member admitted to conduct deserving of sanction (but claimed to be just short of incompetent).

· Cultural Competence

· Voyvodic suggests 5 essential habits:

· Note dif b/w lawyer and client

· Map out the case, considering dif cultural understanding of the lawyer/client

· Consider add’l reasons for puzzling client behavior

· Identify and solve communication pitfalls to see client’s story through their eyes, and

· Examine prev communication failures and develop a proactive way to ensure that it doesn’t happen again

	R v Fraser – 2011 NSCA


P/H: Appeal based on incompetence legal rep of trial counsel, leading to a miscarriage of justice 

F: Accused, F, was convicted. His lawyer was S. S did not consider the Parks issue—that the accused could challenge cause for each juror (despite F’s serious concerns, re: black man, white sexual assault complainant, all-white jury). S was dismissive + claimed that it had never been an issue before for his clients. This denied F his statutory right to challenge potential jurors for cause.

A: It would be sufficient to look at failings (re jury selection) to order a new trial but looked at broader issues w/ trial pref and performance, including

· Didn’t call witnesses w/ material evidence (did not even cursorily interview witnesses)

· Did not seek adjournment when new evidence came up

· Did not prep F for the cross-examination

· Opened the accused to invasive cross-examination when it was unnecessary

· Conducted ineffective cross

· Only sent client 1 1-sentence ltr during the entire retainer

· Made decisions (e.g. court) without consulting client

· Even got the client’s charge wrong on the court materials

D: Legal rep falls far short( miscarriage of justice ( deprivation of constitutional right to full answer and defence. Verdict set aside; new trial ordered.

R: The performance of lawyers should not be reviewed on a stnd of perfection, nor subject to a forensic audit when an unfavourable result is achieved; rather it should be reviewed on an objective stnd: the level of competence on a standard of reasonableness.

Undertakings
7.2-11: A lawyer must: (a) not give an undertaking that cannot be fulfilled; (b) fulfill every undertaking given; and (c) honour every trust condition once accepted.

7.1-3 Obligation to report all breaches, including one’s own

Must be unambiguous, capable of fulfilling, fulfilled if accepted. Must not impose impossible, impractical or unfair undertakings or conditions of trust. Know the details, and consider thoroughly, and build in appropriate language susch as reasonable undertakings, or the opportunity to tax the undertakings.

Access to Justice
Reginal Herbert Smith (1919) noted problems with the access to justice including (1) delay, (2) high court fees, (3) expensive counsel, and (4) complexity of the system.

Consider the monopolization of the practice of law, and alternatives such as dispute resolution and arbitration, Mackenzie Friend (lay litigants use of a friend throughout trial), and designated paralegals
Sexual Relationships with Clients

Law Society of Upper Canada v Hunter (pp 347-353)
F: H represents XY in a long family matter. H and XY begin a consensual sexual relationship. They split up after 2.5 years, and H asks XY to sign a document saying he had informed her, at the start of the relationship, of the potential for conflict, despite not actually doing so. He phoned, emailed and showed up at her house to try get her to sign. H then informed his law firm and admitted everything to the LS.
L: Sexual relationship can create potential for conflict of interest since lawyer may be unable to provide objective, disinterested professional advice. Lawyer should, at the outset of the relationship, inform the client of this potential and, if appropriate, suggest the client obtain independent advice.
A: H breached the rule and pressuring her to sign a document for his protection exacerbated the seriousness. Mitigating factors include his cooperation, self-reporting and remorse. No evidence that legal work was actually harmed.  
Accepting gifts and socializing with clients: there is no answer for this in the rules; it's a Q of judgment about where you want to draw the line b/w the LCR 
<ADDICTION>

<Benton, High-functioning Alcoholics> - High-functioning alcoholics can maintain personal and professional life while drinking alcoholically. Many lawyers are HFAs. HFAs often do not recognize their alcoholism as a problem, justify drinking as a reward or to reduce stress, drink with colleagues, etc. Lawyers must recognize the problem and realize they are risking their families and clients. Less stigma will allow for lawyers to get help from LAP, therapy, etc.


<Lawyers Assistance Program BC...> Look for signs in friends and colleagues: attendance or performance issues, behavioural problems and high risk situations. Call LAP!


<R v. Lessing> Sometimes a L's success or failure in love has consequences that require sanctions from LS. Mental health issue may play a role in deciding whether the L engaged in professional misconduct or conduct unbecoming a L. A: Professional misconduct--> Lessing became indebted after breakup, and failed to report them as required by LS. 

Conduct Unbecoming

LSBC v Berge, 2007 LSBC 07 at para. 38 - A lawyer does not get to leave his or her status as a lawyer at the office door. The imposition of this high standard of social responsibility, with the consequent intrusion into the lawyer’s private life, is the price that lawyers pay for the privilege of membership in a self-governing profession. Conduct unbecoming not only includes the obvious examples of criminal conduct and dishonesty, but it also includes “any act of any member that will seriously compromise the body of the profession in the public estimation.”

Law Society Jurisdiction

Regulatory Issues

· Poor communication, Service issues such as delay/inactivity, Billing disputes, Conflicts of interest, Dishonesty, Trust accounting deficiencies, Breach of undertaking, Breach of privilege or confidentiality, Rudeness, Withholding client file or funds, Incompetence, Theft, Personal life issues

Professional Misconduct:

LSBC v Martin, 2005 LSBC 16 - Whether the facts as made out disclose a marked departure from that conduct the Law Society expects…

Code of Professional Conduct
2.1 Canons of Legal Ethics
To the state 
To courts and tribunals 
To the client 
To other lawyers 
To oneself  

2.2 Integrity
3.1 Competence

Definitions 
Competence
3.2 Quality of service

Quality of service 
Limited scope retainers
Honesty and candour 
When the client is an organization 
Encouraging compromise or settlement 
Threatening criminal or regulatory proceedings 
Inducement for withdrawal of criminal or regulatory proceedings 
Dishonesty, fraud by client 
Dishonesty, fraud when client an organization 
Clients with diminished capacity 
Restricting future representation
3.3 Confidentiality

Confidential information 
Use of confidential information 
Lawyers’ obligation to claim privilege when faced with requirement to surrender  document
Future harm / public safety exception
3.4 Conflicts

Duty to avoid conflicts of interest 
Consent 
Dispute 
Concurrent representation with protection of confidential client information 
Joint retainers
Acting against former clients 
Limited representation 
Conflicts from transfer between law firms 
Application of rule 
Law firm disqualification 
Continued representation not to involve transferring lawyer 
Determination of compliance 
Due diligence 
Conflicts with clients 
Doing business with a client 
Independent legal advice 
Investment by client when lawyer has an interest 
Borrowing from clients 
Certificate of independent legal advice 
Lawyers in loan or mortgage transactions 
Guarantees by a lawyer 
Testamentary instruments and gifts 
Judicial interim release 
Space-sharing arrangements
3.5 Preservation of clients’ property

Preservation of clients’ property 
Notification of receipt of property 
Identifying clients’ property 
Accounting and delivery
3.6 Fees and disbursements

Reasonable fees and disbursements 
Contingent fees and contingent fee agreements 
Statement of account 
Joint retainer 
Division of fees and referral fees 
Exception for multi-disciplinary practices 
Payment and appropriation of funds 
Prepaid legal services plan
3.7 Withdrawal from representation

Withdrawal from representation 
Optional withdrawal 
Non-payment of fees 
Withdrawal from criminal proceedings 
Obligatory withdrawal 
Manner of withdrawal 
Confidentiality 
Duty of successor lawyer
4.2 Marketing

Application of rule 
Definitions 
Content and format of marketing activities  
Notary public 
Designation
4.3 Advertising nature of practice

Preferred areas of practice 
Specialization 
Real estate sales 
Multi-disciplinary practice
5.1 The lawyer as advocate

Advocacy 
Duty as prosecutor 
Disclosure of error or omission 
Courtesy 
Undertakings 
Agreement on guilty plea
5.2 The lawyer as witness

Submission of evidence 
Appeals
5.3 Interviewing witnesses

Interviewing witnesses
5.4 Communication with witnesses giving evidence

Communication with witnesses giving evidence
5.5 Relations with jurors

Communications before trial
Disclosure of information 
Communication during trial
5.6 The lawyer and the administration of justice

Encouraging respect for the administration of justice 
Seeking legislative or administrative changes 
Security of court facilities
5.7  Lawyers and mediators

Role of mediator
6.1 Supervision

Direct supervision required 
Definitions 
Delegation 
Suspended or disbarred lawyers 
Electronic registration of documents 
Real estate assistants
6.2 Students

Recruitment and engagement procedures 
Duties of principal 
Duties of articled student
6.3 Harassment and discrimination
7.1 Responsibility to the society and the profession generally

Regulatory compliance 
Meeting financial obligations 
Duty to report 
Encouraging client to report dishonest conduct
7.2 Responsibility to lawyers and others

Courtesy and good faith 
Communications 
Inadvertent communications 
Undertakings and trust conditions 
Trust cheques 
Real estate transactions
7.3 Outside interests and the practice of law

Maintaining professional integrity and judgment
7.4 The lawyer in public office

Standard of conduct
7.5 Public appearances and public statements

Communication with the public  
Interference with right to fair trial or hearing
7.6 Preventing unauthorized practice
7.7 Retired judges returning to practice
7.8 Errors and omissions

Informing client of errors or omission 
Notice of claim 
Co-operation 
Responding to client’s claim
- See more at: http://www.lawsociety.bc.ca/page.cfm?cid=2578&t=BC-Code-Table-of-Contents#sthash.ZUwLlWaA.dpuf

	Hearing Outcomes of 2013


· 20 citations issues, 15 hearings completed, 1 hearing review completed, 2 summary proceedings for crim’l convitions, 2 disbarments, 7 suspensions, 9 fines, 1 reprimand, 1 dismissal 

· Panels have 3 people on them: 1 bencher, 1 lawyer, 1 member of the public

· Summary proceedings: only in very rare situations where a lawyer has been convicted by a crim’l offence ( don’t want to let the lawyer relitigate – only need certificate of conviction

	Complaint Types


· Poor communication (Remediation usually occurs w/ this complaint)
· Service issues such as delay/inactivity (Remediation usually occurs w/ this complaint)
· Billing disputes (Often no jurisdiction )
· Conflicts of interest

· Dishonesty

· Trust accounting deficiencies 

· Breaches of undertaking – Promises given by lawyers to other lawyers (no discretion at the staff level; the discipline committee wants to hear it)

· Breach of privilege or confidentiality

· Rudeness

· Withholding client file or funds

· Incompetence (rarely leads to discipline unless there is a pattern ( usually remedial)
· Theft

· Personal life issues – 2 issues: (a) those reported (as req’d) and (b) those not reported to the LSBC 
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