
 

*Mention context/values 
(Edmonton Journal) 

*Mention 
contextual 

approach/values 
(Edmonton Journal) 

*Mention degree of deference (Irwin Toy) 

*Mention purposive approach here (Hunter) 
*Consider: Did the expression take place on 

public property? (Montreal) 

If NO: 

If NO: 

If NO: 

If NO: 

If any of these 
answer YES: 

If YES: 

If any of these answer YES: 

If Statute: 

If Entity: 

Generally assumed Stage 1: Threshold Issues 
(BoP on: Applicant rights holder) 

Stage 2: S. 2(b) Rights Analysis 
(BoP on: Applicant rights holder) 

Stage 3: S. 1 Limits Analysis 
(BoP on: Respondent govt actor) 

Stage 4: Remedies 

(I) Does the applicant have standing? 
Orsen, McNeil, Borrowski 

(II) Application: Who can the applicant 
claim Charter rights against? 
Q1. What is the source of the infringement? 

(a) Govt actor 
Q. Is the entity sufficiently 
controlled by the govt OR 
does it implement a govt 
function? 

(b) Govt act (by non-govt actor) 
Q. Does the entity perform govt 
acts OR does it exercise the 
statutory power of compulsion? 

Target either statute or 
entity (or both!) 

Target the 
entity 

(c) Govt inaction 
Q. Does s. 32 still 
apply, if the govt 
has failed to act? 

The entity is 
subject to 

the Charter. 

(I) Does the activity being limited fall 
within the scope of the Charter right? 
(Irwin Toy) 
Q1. What is the scope of the right? 
1. Content – attempts to convey meaning 
2. Form – not violent activity 

3 purposes at the core 
of protecting freedom of 
expression in the 
Charter: 
1. Democracy 
2. Precondition for truth 
3. Self-fulfillment 

(II) Is that right 
being infringed by 
the govt actor/act? 

(a) Was the 
infringement 
purposeful? 
Q. Does the legislation 
single out a specific 
kind of expression? 
Was the expression so 
tightly linked to 
certain content? 

(b) Did the infringement happen effectively? 
Q. Did the legislation not intend to infringe expression, 
but its effect unintentionally limited expressive activity? 
(If YES: The infringed expression relates to one of the 3 
core values. If NO: It is not protected speech) 

There is 
infringement 
by the govt 
actor/act. 

(I) Is the limitation of the right prescribed by law? 
1. Is it accessible? – Formal notice given that the law exists 
2. Is it precise? – Intelligible, must allow for certainty 

(II) Step 1 of Oakes Test: Is the limitation imposed because of a 
pressing and substantive purpose? 

(III) Step 2 of Oakes Test: Are the means chosen to accomplish the 
govt’s objective proportional to that objective? 

(a) Rational 
Connection: Is it 
rational that this law 
will lead to this 
objective? 

(b) Minimal Impairment Test: Are the 
effects of the legislation as small as 
possible? Is there no other reasonable 
way of achieving the objective and 
infringe less on the right? 

(c) Balance between 
Deleterious and Salutary 
Effects: Do the interests of the 
objective outweigh the effects 
of limiting the right? 

There has been a 
Charter violation. The 
applicant is entitled to 

remedies. 

Reasons why the govt actor/act may 
fail step (b): 
1. If less intrusive alternatives are 
available (Irwin Toy) 
2. If the legislation is vague, and thus 
catches more than it needs to in order 
to fulfill the particular objective (Nova 
Scotia Pharmaceutical) 

If NO: 

*Mention purposive approach to 
Charter interpretation (Hunter) 


