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INTRODUCTION

· Consider:

· 1. What is source of income – must be one of these to be taxable (s 3)
· Employment

· Business

· Property

· Capital Gains

· 2. How much of amount is included in income

· 3. What expenses can be deducted from income

· 4. When is an amount included in income – timing rules

· General rule: try to defer tax and accelerate deductions

· Tax = compulsory and unrequited

Tax Base:

· Consumption

· “excise taxes” = tax imposed on goods that consumption of which creates social costs so the tax is necessary to ensure the price of the good reflects these social costs

· Consumption tax trademark = doesn’t tax savings (in Canada we do tax on savings)

· Income – personal income tax generates over half the revenue of Canadian government
· Wealth 

· Not a significant tax base in Canada

· Only 50% of capital gains is included in taxable income

Calculation of Tax Payable:

s 3 The income of a taxpayer for a taxation year for the purposes of this Part is the taxpayer’s income for the year determined by the following rules:

(a) determine the total of all amounts each of which is the taxpayer’s income for the year (other than a taxable capital gain from the disposition of a property) from a source inside or outside Canada, including, without restricting the generality of the taxpayer’s income for the year from each office, employment, business and property

1. Income (Division B)


Compute by source


Revenue minus expenses – net concept


Deductions apply in this calculation

2. Taxable Income (Division C)


Only a few deductions apply here


Loss carry overs = main deduction in this section

3. Tax Payable


Apply federal tax rates to taxable income

4. Tax Credits


Reduce tax payable

Objectives of Tax System:

· Raising revenue

· Redistribution of wealth

· Progressive rates – taxed on ability to pay; vertically equitable

· Directing social and economic behaviour through use of tax breaks

· Tax expenditures – any kind of tax break that departs from the normative structure

· Done through tax system for administrative efficiency
Criteria for evaluating tax system:

· Horizontal equity – people in similar circumstances should be treated the same way

· Vertical equity -  people in different situations should be treated appropriately differently

· Achieve through progressive tax rates

· Flat tax rate is regressive – it is not vertically equitable

· Simplicity – should be easy for taxps to comply with it and CRA wants it to be easy to enforce
· Should operate efficiently and not distort personal choices – should be relatively neutral

· But ITA does this all the time and intend to – directs social and economic behaviour
RESIDENCE

s 2
(1) Income tax paid on taxable income for each tax year of every person resident in Canada at any time in the year
(3) Where a non-resident (a) was employed in Canada, (b) carried on a business in Canada, or (c) disposed of a taxable Canadian property, at any time in the year or a previous year, an income tax shall be paid, as required by the Act, on the person’s taxable income earned in Canada for the year

· Residents are taxed on worldwide income (s 3(a) – income from a year inside or outside Canada)

· Non-residents pay tax only on income from Canadian sources under 2(3)

· No definition of “resident” in statute – therefore look to common law

1. First determine if tp is common law resident (Thomson, Denis M Lee, Shih)

2. If not – is tp caught under statutory provision (s 250(1)(a), s 114, s 250(3))

Common law – residence:

Thomson v MNR

· Factors to consider in determining if resident:

· Where does taxp see his home

· Deep-rooted

· Home, social connections

· Some element of permanence – length of time tp is physically present in Canada

· Residence – matter of the degree to which a person in mind and fact settles into or maintains or centralizes his ordinary mode of living with its accessories in social relations, interests and conveniences at or in the place in question

· Definition of resident is flexible – based on circumstances of each case

· Intention of the taxp is not determinative

· A person can be resident in more than one country at the same time

· Every person is presumed to be resident somewhere

Denis M Lee v MNR

· Question of residency is one of fact and depends on the specific facts of each case

· One factor won’t be determinative, but a number of factors together could establish residence

· Factors that may establish residence:

· Past and present habits of life

· Regularity and length of visits in Canada

· Ties within jurisdiction

· Ties elsewhere

· Permanence or otherwise of purposes of stay

· Ownership of dwelling in Canada or rental on a long term basis

· Residence of spouse, children and dependent family members in dwelling maintained by taxp in Canada

· Memberships with Canadian churches, clubs, unions, professional organizations

· Registration and maintenance of automobiles, boats and airplanes in Canada

· Holding credit cards issued by Canadian financial institutions

· Local newspaper subscriptions sent to Canadian address

· Subscriptions for life or general insurance through Canadian insurance company

· Mailing address in Canada

· Telephone listing in Canada

· Stationary, business cards, showing Canadian address

· Magazine subscriptions sent to Canadian address

· Canadian bank accounts

· Canadian driver’s licence

· Canadian pension plan

· Membership in Canadian partnerships

· Frequent visits to Canada

· Burial plot in Canada

· Will prepared in Canada

· Legal documentation indicating Canadian residence – key factor in this case: he swore an affidavit that said he was not a non-resident
· Filing income tax return as Canadian resident

· Ownership of vacation property in Canada

· Employment in Canada

· Maintenance or storage of personal things in Canada

· Landed immigrant status, or appropriate work permits in Canada

· Severing substantially all ties with former country of residence

· Marriage can be neutral factor – but can be a factor which tips the scale

· Shih – taxp was non-resident even though wife and sons resided in Canada; he resided in Taiwan and had multiple personal and business connections there; spent less than 20% of his time in Canada; only moved to Canada so sons could get a Western education

· Keep in mind, Shih was originally non-Canadian resident and came to Canada temporarily – wasn’t trying to abandon Canadian residency

· No tax paid elsewhere – not determinative, but paying tax elsewhere can show a stronger relationship with that country

Tax Treaties
· An individual may be liable to taxation in multiple countries on the same income unless relief is provided under a tax treaty

· Canada has tax treaties with over 60 countries

· Keys:

· Usually include foreign tax credit – may get tax credit for all or part of the tax paid in another jurisdiction

· Tax credit available where:

· There is a tax treaty with the other jurisdiction

· The tax treaty provides credit for tax paid in other jurisdiction

· Available credit may be for more or less than you paid in other jurisdiction

· Competent authority – treaties allow for application to MNR for relief from being taxed twice (this is at discretion of the Minister)

· Tax Sparing – in jurisdictions that have low or no tax on foreign investment normally you would be subject to tax in Canada, but may have tax credit so you don’t pay tax in either jurisdiction

· Allows very indirect provision of foreign aid by not discouraging investors from investing in developing countries

Deemed Residence

s 250(1)(a) Deems a person to be resident in Canada throughout a taxation year if the person sojourned in Canada in the year for a period of, or periods the total of which is, 183 days or more
· Doesn’t have to be 183 consecutive days [more than 26 weeks]

· If spending nights in Canada – hard to argue against being a sojourner

· Sojourner can never be a part time resident (s 114) - therefore would pay tax as a resident for entire year
R & L Foods Distributors Ltd v MNR

· Commuting alone doesn’t = sojourner

Part-time Residence

s 114 
Part time resident – pay tax for the part of the year you were a resident, as a resident would (worldwide income); and pay tax for the part of the year where you were a non-resident as if you were a non-resident (s 2(3)) – exclude all foreign income for time not resident in Canada
· Exception to s 2(1) which would require taxation of worldwide income during entire year

· To establish part time residence – must show that the tp commenced to reside or ceased to reside in Canada (must show change in status from resident to non-resident or vice versa)

· Sojourner (s 250) can never be a part-time resident under this section and has to pay tax as a resident for the entire year

Schujahn v MNR
Facts: arguing he ceased to be a resident
· Not determinative, but important factor here – he was trying to sell his house

· Had demonstrated his intention to not be a resident

· Only reason wife and son remained in Canada was to ensure house sold – seen as justifiable tie in Canada
Ordinarily Resident

s 250(3)
person resident in Canada includes a person who was at the relevant time ordinarily resident in Canada

· “ordinarily resident” – allows court to review tp’s activities over a period of years

· Reinforces that a temporary absence from Canada (even an extended one) does not necessarily lead to loss of Canadian residence
· If found to be “ordinarily resident” – will bring you into the common law definition of resident

· Means you can use part time resident provision (s 114)
The Queen v KF Reeder

· One is “ordinarily resident” in the place where in the settled routine of his life he regularly, normally or customarily lives

· Ties were essentially all with Canada – therefore found to be “ordinarily resident”

Interpretation Bulletin IT-221R3 – “Residence Status”

· Most important factor in determining whether a taxp who leaves Canada remains resident in Canada is whether the tp maintains residential ties with Canada while abroad

· Generally unless a tp severs all significant residential ties with Canada the tp will continue to be a resident of Canada (ie. pay tax on worldwide income)

· Significant residential ties:

· Dwelling place (or places) – if leased to third party on arm’s length terms, may make this not a significant residential tie

· Spouse or common law partner – unless tp was living separate and apart due to relationship breakdown

· Dependants

· Secondary residential ties – look at collectively:

· Personal property in Canada

· Social ties with Canada

· Economic ties with Canada

· Landed immigrant status or appropriate work permits in Canada

· Hospitalization and medical insurance coverage from Canada

· Canadian driver’s licence

· Vehicle registered in Canada

· Seasonal dwelling place in Canada

· Canadian passport

· Membership in Canadian unions or professional organizations

· “Ordinarily resident” – use where tp hasn’t severed all residential ties, but is physically absent from Canada

· Generally temporary absence from Canada is insufficient to = non-resident

· Where residential ties are retained, consider:

· Evidence of intention to permanently sever residential ties with Canada

· Length of stay abroad

· If return to Canada was foreseen at time of departure = more significance of remaining residential ties with Canada

· Whether person considered and complied with Act provisions dealing with persons ceasing to be resident in Canada and persons who are not resident in Canada

· Whether tp informed anyone making payments to them that they intended to become non-resident

· Regularity and length of visits to Canada

· Residential ties outside Canada

· CRA doesn’t consider intention to return to Canada as determinative of whether tp is resident

· If tp is still employed in Canada, CRA will assume that the tp is returning (ie. is a resident)

· “Sojourners” – where deemed resident under 250(1)(a), liable for tax on worldwide income for the whole year

· To sojourn = to make a temporary stay in the sense of establishing a temporary residence, even if the stay is of very short duration

· Commuting does not = sojourning

Non-Residents

s 2(3)
If non-residents were employed in Canada, carried on a business in Canada, or disposed of a taxable Canadian property, they pay tax the way a resident would on the income from these three things – “active income”
· Dispositions of taxable Canadian property – buying from non resident you have to make sure they pay tax owed (or you, as purchaser, must pay tax)
s 212
Certain payments (such as interest, rents, and royalties) that are made by a resident to a non-resident are subject to a 25% withholding tax – 25% may be lowered by a tax treaty (US treaty lowers it to 15%)

The non-resident is liable for the tax, but the Canadian resident payer of the income must withhold the tax and remit it to the CRA – “passive income”


Can’t use the loss income from s 212 (passive) income – passive income of non resident can’t be reduced by loss income
“Carried on business in Canada”
s 248(1) “Business”
includes profession, calling, trade, manufacture or undertaking of any kind and an adventure or concern in the nature of trade but does not include an office or employment 

s 253 Extended meaning of “carrying on business”
Soliciting orders or offering anything for sale in Canada through an agent or servant, whether the contract or transaction is completed inside or outside Canada is deemed to have been carrying on business in Canada in the year


Only look at CL factors if you aren’t caught under this extended definition
Grainger & Son   -   “carrying on business in Canada”  [COMMON LAW “carrying on business”]
· Common law – looked to where the contract was formed
Smidth and Company v Greenwood  [COMMON LAW “carrying on business”]

· Looked to - location where the operations take place from which the profits in substance arise?

· Consider: place of solicitation, manufacture, delivery, payment and provision of support services

· Whether non-resident maintained a bank account, inventory, branch office, agent and telephone listing in Canada

GLS Leasco Inc

· Look at whether tp: 

· Intended to carry on business in Canada

· Must provide evidence – not just statement of intent

· Established a bank account in Canada

· Purchased product in Canada and earned a profit from it

· Had an official agent in Canada

· Its associates involved were not dealing at arm’s length

· Look to substance over form – not required to have all the form present if the substance of doing business in Canada is evident (Gurds)

· Is an intention to carry on business in Canada demonstrated by the substance of tp’s actions
· Incorporated in Canada = Canadian resident
Sudden Valley

· s 253(b) doesn’t apply to mere invitations to treat

· “Soliciting orders” = orders must be sought and attempts made to obtain them within the jurisdiction 

· “Offers” = a binding offer which if accepted would create a contract between the offeror and offeree

· Weren’t considered to be “carrying on business in Canada” – court found they weren’t soliciting offers, this was only an invitation to treat

· Mere invitation to treat because nothing was offered for sale (this doesn’t = carrying on business)

· Therefore s 212 applied – 25% withholding tax payable; and losses not deductible

Tara Exploration and Development Co Ltd v MNR  -  not strong authority; upheld on appeal for different grounds
Facts: disposition of shares – always have to determine if it is business income or capital gains
· Purchase and resale of shares in a mining company

· Court – not liable for tax because while this was “an adventure in the nature of trade,” it wasn’t being “carried on” therefore didn’t fit into s 2(3)

· An adventure is an isolated happening

· Carrying on a business implies that it occurs over a period of time

· A tp may engage in an adventure in the nature of trade and therefore a “business” as defined in the Act, but that is not the same thing as “carrying on a business” (for s 2(3))

TAXATION OF ABORIGINAL PEOPLES

Taxes Imposed by First Nations:

· Indian Act s 83(1)(a) – permits Indian Bands, with the approval of the Minister of Indian and Northern Affairs, to pass by-laws for the purpose of imposing local taxation on land, or interests in land on the reserve, including the rights to occupy, possess or use land on the reserve

· Right to levy tax and available exemptions from tax are important bargaining tools in negotiating for self-government

Exemptions:

· No general exemption of ab people from taxation has been recognized (Mitchell)

· Some exemptions by treaty – but court wouldn’t read in a general tax exemption into Treaty #8

· Indian Act provides a limited exemption for status Indians on certain real property and “personal property situated on a reserve”

· s 87(1)(b) Indian Act – exemption applies to personal property of a status Indian situated on a reserve

· This exemption doesn’t apply to corporations – R v Kinookimaw Beach Association
Williams v The Queen – connecting factors test

· Unemployment benefits = personal property

· SITUS TEST - To determine if situated on a reserve:

· 1. Identify various connecting factors which are potentially relevant
· Situs of debtor

· Situs of creditor

· Situs where the payment is made

· Situs of the employment which created the qualifications for the receipt of income

· Situs where the payment will be used

· 2. Analyse these factors to determine what weight they should be given in light of three considerations:
· 1. The purpose of the exemption under the Indian Act
· Not intended to confer general economic benefit

· To ensure use of property on reserve lands wasn’t eroded

· 2. The type of property in question – here EI was substitute for tax free employment income

· 3. The nature of the taxation of that property

· This test leads to very little certainty – CRA has tightened up on the availability of this exemption
Recalma v The Queen

· Income here was investment income – passive income

· Emphasized distinction between income earned from the mainstream and income “integral to the life of the reserve” – added “integral to life of reserve” factor to Williams connecting factors test
· “commercial mainstream” test – used as an aid in evaluating the various connecting factors considered

· Found: the non-reserve residence of the issuer of the securities and the lack of any other reserve connections, except the dealer’s residence, become so significant that there can’t be an exemption
CRA Position: Dominant factor is location of income generating activities of issuer (bank)

· Recalma decision supports position that income earned in the economic mainstream is so strongly connected to off reserve it will outweigh other factors that may indicate the income is located on reserve

· s 87 Indian Act exemption – essentially not available for passive income 
Union of New Brunswick Indians v New Brunswick (Minister of Finance)

· Status Indians resident on a reserve may have to pay federal and provincial commodity taxes

· Sales tax attaches at the moment of sale – at this point the property has but one location, the place of sale – therefore the tax must be paid

· Even where goods were primarily consumed on reserve, if purchases off reserve the tax attaches there and Indians not exempt

INCOME FROM OFFICE AND EMPLOYMENT

Income from Employment

s 5(1)
A tp’s income for a tax year from an office or employment is the salary, wages and other remuneration, including gratuities, received by the tp in the year
s 5(2)
A tp’s loss for a tax year from an office or employment is the amount of the tp’s loss for the tax year from that source computed by applying the provisions of the Act respecting the computation of income from that source
· Taxed on income when received – unlike business which is when earned

· Greater deferral of tax for business income, no deferral for employment income (employer withholds tax)

· An employee can only deduct expenses authorized by s 8 – greater deductions for business income

· Employment income – cash accounting; business income – accrual accounting
Employee versus Independent Contractor

· Traditionally – control test: a principal has the right to direct what the agent has to do but a master has not only that right, but also the right to say how it is done (R v Walker)

· Assess nature and degree of control by considering:

· 1. The power of selection of the servant

· 2. The payment of wages

· 3. Control over the method of work

· 4. The master’s right of suspension or dismissal

· Control theory is now out of date – less and less control over employees in the workplace

Wiebe Door Services Ltd

· Four fold test:

· Control

· Ownership of tools

· Chance of profit

· Risk of loss

· Organization/integration test:

· Is the tp employed as part of the business and is his work done as an integral part of the business
· If the work is not integrated into the business but is only accessory to it = independent contractor

· Examine all possible factors which may be relevant to the nature of the relationship between the parties concerned
· Always consider control – but it is not the sole determining factor

· There is no one conclusive test that can be universally applied to determine whether a person is an employee or an independent contractor – must search for the total relationship of the parties

Cavanaugh v The Queen

Facts: tutorial leader and marker for university course, no ongoing contract, control over scheduling tutorials, provided own supplies, responsible for all off-campus expenses. University provided T4 setting out income as income from employment

· Found that he was an independent contractor:

· Only minimal control and not the type of control that one would expect in a normal employer/employee relationship

· C supplied many of his own tools

· C paid off-campus expenses

· No ongoing employment contract – when relationship was over, C had to go back and re-solicit another contract or renegotiate a new relationship (no tenure)

· Had the right to hire someone else to do his work

· There was opportunity for profit and loss

· Not an integral part of the university – the work of the uni could have been carried on in the event that C wasn’t hired

· T4 given by university is not determinative – the employer is not entitled to decide whether it was an employer/employee relationship or that of an independent contract. That is for the court to decide
There is no one certain test:

· Control is relevant

· Integration is relevant (Wiebe, Cavanaugh)

· Specific result – if contract provides for the accomplishment of a specific job or task; done in a one off (Alexander)

· Intention of parties can be relevant (Wolf)

· But courts not bound by this. Can characterize on basis of “substance” of the relationship (Boardman)

· Royal Winnipeg Ballet – says that intention should always be taken into account

· When you look at the whole scheme, what does the intention appear to be and has it been substantially demonstrated (Wiebe Doors)

· Consider employment contract – if it points to employer/employee relationship (Moose Jaw Kinsmen Flying Fins Inc)
AMOUNTS INCLUDED IN INCOME FROM OFFICE OR EMPLOYMENT

Benefits

s 6(1)(a)
Include in income – value of board, lodging, and other benefits of any kind whatever received or enjoyed by the tp in the year in respect of, in the course of, or by virtue of an office or employment

· Taxation of benefits to: avoid erosion of tax base, ensure equity

· An amount is taxable under this section if you can show:

· 1. That it was received or enjoyed in the year in respect of, in the course of or by virtue of an office or employment
· 2. That it was a benefit of any kind whatever (Savage – this is broad; material acquisition which confers economic benefit – doesn’t have to be remuneration)

· Determine if benefit is employment benefit:

· 1. What will it be used for

· 2. If it can be used beyond the employment – should be taxable (could put receiver ahead financially

s 6(3)
Inducement payments made to prospective employees and non-competition payments made to departing employees are deemed to be remuneration and therefore are taxable under s 5 upon receipt

· 6(3) broadens s 5 – makes more things liable for taxation

· Amount received while employed or pursuant to an agreement made before, during or after employment – deemed to be remuneration
Sorin v MNR

Facts: charged for benefit – a room in the hotel he worked at, for some nights and afternoons. He lived with his brother and had regular accommodations there.

· Using the hotel room for cat naps and short rest periods each business day did not = “lodging”

· Because tp was obliged to perform his duties under very exhausting conditions

· Not a benefit because viewed as just part of the job

The Queen v Savage

Facts: Savage received $300 from employer for successful completion of series of tests. S argued this was a prize – not taxable; Minister argued it was a benefit from employment – taxable under s 6(3)

· “Benefit of any kind whatever” – is quite broad

· Not restricted to benefits that are remuneration for services rendered in office or employment – just needs to be broadly in relation to or in connection with employment

· Has the benefit been conferred on the tp as an employee or simply as a person – Phaneuf – benefit received in capacity as employee = taxable

· If it is a material acquisition which confers an economic benefit on the tp and doesn’t constitute an exemption (ex. loan or gift) then it is within the definition in s 6(1)
· Not required to be substitute for remuneration for services rendered

Laidler v Perry

Facts: Christmas gifts from employers. Started out as turkeys but now give 10 pound vouchers

· In determining if gifts by employer are taxable as “in respect of employment” – can look at intention of employer in giving the gift

· If gift is given with expectation that it will produce good service by the employee in the future = taxable

CRA IT Bulletin – Gifts

· Generally no tax on gifts that don’t come from an income source – employment, business, property

· Up to $500 in non-cash gifts and awards = tax-free

· Gifts must be given for a special occasion

· Awards must be for employment-related accomplishment and can’t be performance related

· Where cost exceeds $500 only amount over $500 will be included in employee’s income
ASK YOURSELF:


1. Is the benefit only given because the tp is an employee?

2. Is the benefit part of the company policy – ex. is employee required to work longer following receipt of benefit


3. Is the employee ahead of the game because of the benefit?

Dunlap – employer held annual Christmas party = taxable benefit 
Waffle – sales incentive program where Ford sent officer of purchasing company on cruise – taxable

Benefit doesn’t have to come from employer – can be third party as long as still directly connected to employment

Lowe v The Queen

Facts: L and wife attended business trip in New Orleans. Received some personal enjoyment, but was on the trip to do work for the employer; trip was not a taxable benefit
1. Determine if the item provides the employee with an economic advantage that is measurable in monetary terms – is there something of value; are they further ahead

2. If there is an advantage – does the primary advantage enure for the benefit of the employee or the employer

· If the part which represents a material acquisition or something of value was a mere incident of what was primarily a business trip it should not be regarded as a taxable benefit under s 6(1)(a)

· Personal enjoyment doesn’t make the benefit taxable – if that enjoyment was only incidental to the business purpose (the benefit that enures to the employer)

The Queen v Huffman

Facts: plainclothes police officer, reimbursed for clothing purchased for work. Had to buy different clothes to fit all his weapons and stuff underneath.

· Clearly the $500 paid to H was paid to him in respect of his employment

· Was there a benefit – consider whether the facts show that there was a material acquisition conferring an economic benefit on the tp

· Reimbursement of these expenses shouldn’t be considered as conferring a benefit under 6(1)(a) – the tp was simply being restored to the economic situation he was in before his employer ordered him to incur the expenses
· Although clothes are typically personal consumption expense – court found this tp had received no personal benefit from the clothes he purchased for his employment

Cyril John Ransom v MNR  - reimbursed for loss on sale of house
Facts: Employer paid a portion of loss incurred from sale of house to transfer jobs. MNR wanted this amount taxed

· Reimbursement of an employee by an employer for expenses or losses incurred by reason of the employment is neither remuneration or a benefit of any kind whatever – therefore doesn’t fall into 6(1)(a)

· Essence of reimbursement = the employee is no better off
· Amount considered to be “removal expense” – which are considered as conferring no benefit, therefore not taxable

· YOUNG: doesn’t like this case! Thinks it is horizontally inequitable

· Also – housing costs generally seen as consumption expenses, therefore personal expense and taxable (would make this a reimbursement for personal expenses)

The Queen v Phillips – paid $10,000 because more expensive housing in new location

Facts: tp moved by employer. Sold house in NB and bought house in MB. Employer paid $10,000 to compensation employee for increased housing costs in MB (no restrictions were placed on the use of the money) – no loss on sale of house; but more expensive in new location
· Savage – taxable benefit must be conferred on tp in capacity as employee, but doesn’t have to be in exchange for services performed by employee

· Showing the payment was a gift, loan or outside employment relationship – often refers to employer’s intention or the purpose of the payment

· Ransom – reimbursement by an employer for loss suffered by an employee in selling a house following a job transfer is not taxable to the extent that the payment reflect the employee’s actual loss

· The $10,000 increased the employee’s net worth – the payment effectively represents a temporary wage increase not available to all employees

· He gains an advantage over fellow employees resident in the community with higher housing costs

· It wouldn’t be equitable for this payment to be tax-free

· Economic benefit can’t be assessed on the basis of subjective criteria and the taxation benefits can’t be made to depend on the perceptions of individual tps

· YOUNG: Likes this case! Phillips reins in Ransom a bit but doesn’t set it aside
Loss paid by employer = Not benefit; not taxable

Amount given in cash = Benefit; taxable

Krull v Canada (AG)

· Employer reimbursed employees for higher mortgage interest costs incurred at new work location

· Court – applied Ransom and found payments weren’t taxable benefits because there was no increase in tp’s equity in the new homes

· Distinguished Phillips because there the tp’s net worth increased

· YOUNG: thinks this case is wrong too

Statutory Limitations of Ransom

6(19) Benefit re housing loss

Amount paid at any time in respect of a housing loss (other than an eligible housing loss) to tp in respect of, in the course of or because of, an office or employment is deemed to be a benefit received by the taxpayer at that time because of the office or employment.

- Housing loss paid in course etc. of employment is a taxable benefit (overrules Ransom)

- 6(20) Eligible housing loss, part of that amount may not be a taxable benefit

- 6(22) Eligible housing loss is loss in respect of an eligible relocation

- 248 Eligible relocation defined as:

o relocation that enables the taxpayer to be employed

o distance moved is no less than 40 km

 

6(20): Benefit re eligible housing loss

For the purpose of paragraph (1)(a), an amount paid at any time in a taxation year in respect of an eligible housing loss to or on behalf of a taxpayer in respect of, in the course of or because of, an office or employment is deemed to be a benefit received by the taxpayer at that time because of the office or employment to the extent of the amount, if any, by which

First $15,000 for “eligible housing loss” is tax free

Above $15,000 = one half of this amount is a taxable benefit (under s 6(1)(a))
 

6(22) Eligible housing loss

In this section, “eligible housing loss” in respect of a residence designated by a taxpayer means a housing loss in respect of an eligible relocation of the taxpayer and, for these purposes, no more than one residence may be so designated in respect of an eligible relocation.

Housing loss = difference between cost of buying and cost of selling. But if this is sold to someone not at arms length, this is possibly an artificial loss.
Gernhart v The Queen

Facts: GM employee moved from GM USA to GM Canada. Tax equalization policy of GM – they paid difference between what she would have paid in US and what she paid in Canada

· Tax equalization payment was made as part of her ongoing compensation package and was designed to induce her to serve outside the US

· Because of this, the payment = remuneration for services (s 5(1))

· Also a benefit under s 6(1)(a) – tax equalization payment is obvious benefit when you compare her position with that of any other resident of Canada who is making same salary but not that tax equalization payment

Valuation

· Value of a benefit (under 6(1)(a)) is generally the fair market value of the benefit

· The amount a person not obligated to buy would pay to a person not obligated to sell – Steen – ie sold in open market

· Between parties dealing with each other at arm’s length

Giffen v The Queen

Facts: employees earned air miles which were redeemed for personal flights, when they purchased employment related flights

· TCC found – free travel rewards were benefits under 6(1)(a) and they were “received” when the family members travelled free

· Value of benefit (in form of reward ticket) – price the employee would have been obliged to pay for a revenue ticket entitling him to travel on the same flight, in the same class, and subject to the same restrictions as are applicable to reward tickets

· Consider:

· 1. Were the points earned in relation to employment

· 2. If yes, must include fair market value

· 3. What is fair market value?

· 4. How to determine FMV

CRA - now for loyalty points collected by employees on credit card purchases that are reimbursed by employers:


No employee benefit has to be include in income if



The points are not converted to cash



The plan is not indicative of another form of remuneration



The plan is not for tax avoidance purposes

Youngman v The Queen

Facts: sole shareholder in co. Co bought land but couldn’t subdivide. Shareholder decided to have co build home for his family. Rented out home. MNR reassessed and considered this a shareholder benefit

· To assess value of benefit under 15(1) – shareholder benefit from corporation:

· Determine what that benefit is – what the company did for its shareholder

· Find what price the shareholder would have had to pay, in similar circumstances, to get the same benefit if he was not a shareholder

· If someone pays a portion of a benefit – only the difference to reach FMV is taxable

Richmond v The Queen – benefit to employee but not used
Facts: tp given parking space at no charge by employer

· Whether the tp used the property doesn’t matter – if it was available to the tp it was according a benefit on him

· Look at availability of benefit – not use

Rachfalowski v The Queen

Facts: Tp was executive received golf club membership paid for by employer. Tp hated golf, requested cash instead, tried to refuse membership. Ended up using golf club occasionally for dinners.

· Value of benefit under 6(1)(a) should be determined on individual basis – look at actual use, not mere availability 

· In this case, membership seen as primarily benefiting the employer

· Even if that was wrong – determined the value of the benefit to tp was minimal at best

· Cost of membership not included in income

· Relevant that tp tried to refuse the membership
Allowances

s 6(1)(b) Include in income: all amounts received by the taxpayer in the year as an allowance for

personal or living expenses or as an allowance for any other purpose, except

(vii) reasonable allowances for travel expenses (other than allowances for the use of a motor vehicle) received by an employee (other than an employee employed in connection with the selling of property or the negotiating of contracts for the employer) from the employer for travelling away from

(A) the municipality where the employer’s establishment at which the employee ordinarily worked or to which the employee ordinarily reported was located, and

(B) the metropolitan area, if there is one, where that establishment was located,

in the performance of the duties of the employee’s office or employment,

· An allowance is included in income unless it fits into a listed exception
· If allowance included in income - can you take deduction for expenses you used allowance for

· Allowance (MacDonald):

· Related to employment – employee receives from employer

· Periodic

· No accounting for its use

· Arbitrary amount

· Predetermined 

· In addition to salary or wages

Ransom – “allowance” = different than reimbursement. An arbitrary amount usually paid in lieu of reimbursement. 


Paid to the employee to use as he wishes without being required to account for its expenditure
The Queen v MacDonald

Facts: tp was RCMP officer. Transferred from Regina to Toronto. Received $700/mo housing subsidy.

· “Allowance”:

· An arbitrary amount – predetermined sum set without specific reference to any actual expense or cost

· Amount may be set through process of projected or average expenses or costs

· Will usually be for a specific purpose. 

· Is in the discretion of the recipient – recipient need not account for the expenditure of the funds towards an actual expense or cost

Campbell v MNR

Facts: monthly payments from employer for use of C’s car on her employer’s business

· Court considered this a taxable allowance

· Transportation of patients in her car wasn’t part of her ordinary duties – was voluntarily performed

· Use of the car for hospital purposes wasn’t part of her employment contract

· No deductions from allowance allowed – s 8(1)(h.1) to deduct vehicle expenses, use of the vehicle must be required in the employment contract

The Queen v Huffman

Facts: undercover cop again. Buying clothes to wear on duty

· Allowance = a limited predetermined sum of money paid to enable the recipient to provide for certain kinds of expense

· Amount is determined in advance

· Once it is paid it is at complete discretion of the recipient who is not required to account for it

· Payment which reimburses someone or defrays his actual expenses doesn’t = allowance

· Recipient doesn’t have discretion in how to use this payment

DEDUCTIONS IN COMPUTING INCOME FROM OFFICE OR EMPLOYMENT

s 8(1)
Provides list of available deductions from employment income

s 8(2)
Unless a deduction is listed in s 8(1) it can’t be deducted from employment income

s 8(10)
An expense that is otherwise deductible cannot be deducted from employment income unless the employer signs a prescribed form; and signed form is filed with tp’s tax return
s 67
The amount of an expense which is otherwise deductible must also be reasonable. Only the portion of an expense which is found to be reasonable will be deductible (applies to all deductions from any source) – deduction must be reasonable in the circumstances 

Travelling Expenses

s 8(1)(h) where the taxpayer, in the year,

(i) was ordinarily required to carry on the duties of the office or employment away from the

employer’s place of business or in different places, and

(ii) was required under the contract of employment to pay the travel expenses incurred by the

taxpayer in the performance of the duties of the office or employment, amounts expended by

the taxpayer in the year (other than motor vehicle expenses) for travelling in the course of the

office or employment, - to get deduction must have employment K which requires employee to pay expenses
(iii) received an allowance for travel expenses that was, because of subparagraph 6(1)(b)(v), 6(1)(b)(vi) or 6(1)(b)(vii), not included in computing the taxpayer’s income for the year, or

· If there is an excluded amount, there can never be a deduction under 8(1)(h)
· If amount was excluded from income under 6(1)(b)(vii) – no deductions allowed
· However, CRA has said that where it is an out of pocket administrative cost, it will be allowed. 
· Must always also ask whether it is a benefit – just because it’s a reimbursement doesn’t mean the person can’t be further ahead. Every time there is a payment from employer to employee, must still make sure it’s not a benefit.
· Commuting expenses are traditionally not deductible – tp’s choice of place of residence is a consumption decision
Martyn v MNR – can’t deduct commuting expenses

Facts: pilot attempted to deduct the cost of commuting between his home and the airport

· “Travelling expenses” – usually refers to transportation while on duty, by private motor car, bus, train and aircraft and includes hotel expenses, meals, taxis and gratuities while the employee is away from his employer’s place of business

· M’s commuting expenses didn’t fit into this description and therefore couldn’t be deducted under s 8(1)(h)

· Luks – travelling between home and the place where employed was not part of the duties of employment. 

· Journeys weren’t made for the employers benefit, or on the employer’s behalf or at his direction

· The employer had no control over the appellant when he was making them

· The trips were made in consequence of the appellant’s employment – that is not sufficient for deduction

Evans v The Queen

Facts: school psychologist, required to travel from home to a bunch of schools each day. Received travel allowance for travel between schools but none for travel to first school and home from last school.

· Claimed expenses as a deduction under s 8(1)(h.1)

· Court: provision of a travel allowance doesn’t preclude deduction of travel expenses provided that the expenses related to travel not covered by the allowance

· Because she had to cart around a lot of paperwork – court considered it an implied term in her contract that she had to have a car available and that she had to have all these materials on hand

· Court allowed deduction of expenses for travel from her home to first school and from last school to her home

Legal Expenses

s 8(1)(b)
Employee is entitled to deduct amounts paid for legal expenses incurred to establish a right to salary or wages and to collect any such amount that is owed
· “Salary or wages” – defined in s 248(1) and includes any amount under ss 5, 6 and 7

· If the tp loses in court or otherwise fails to establish that some amount is owed – no deduction for expenses is allowed

· Failure to collect an amount established as owed doesn’t preclude deduction

Blagdon v The Queen – expenses incurred by a shipmaster to defend his right to command a ship were non-deductable because they were incurred to protect his means of livelihood – not to collect salary or wages owing to him
Professional and Union Dues

s  8(1)(i) Dues and other expenses of performing duties

(i) amounts paid by the taxpayer in the year as

(i) annual professional membership dues the payment of which was necessary to maintain a professional status recognized by statute,

(iii) the cost of supplies that were consumed directly in the performance of the duties of the office or employment and that the officer or employee was required by the contract of employment to supply and pay for,

· Payment of an additional fee on entry into a profession is not a deductible employment expense

· Dues used to provide benefits to members, such as malpractice insurance, are deductible if the insurance is required to maintain a professional status – s 8(5)(b) – malpractice insurance necessary for profession can be deducted
The Queen v Swingle

Facts: S was a chemist and member of multiple science organizations, to keep updated on developments in chemistry. S claimed the annual dues for these organizations as deductions.

· Payment must be necessary to maintain a professional status recognized by statute – to deduct under 8(1)(i)(i)
INCOME FROM BUSINESS

· s 9(1) – tp’s income from business is the tp’s profit (profit = amount by which revenue exceeds expenses)

· Losses reduce income in s 3(a) – it doesn’t matter where that income comes from (a loss from one source can offset income from another source)

· Losses can be carried forward 7 years; or back 3 years
· Certain items must be included in computing income from business:

· 12(1)(a) – amounts received for goods and services to be rendered in the future

· 12(1)(b) – amounts receivable for property sold or services rendered in the course of business

· 12(1)(c) – interest

· 12(1)(d) – amounts deducted in a preceding year as a reserve for doubtful debts

· 12(1)(g) – amounts received based on production or use of property

· 12(1)(j) or (k) – dividends

· 12(1)(l) – income from partnerships

· 12(1)(m) – income from trusts

· 12(1)(n) – benefits from profit sharing plan and employee trust to employer

· 12(1)(x) – inducement or assistance payments

· 12.1 – cash bonus on Canada Savings Bond

· s 20 – contains specific deductions in computing profit

What Constitutes a “Business”

s 248(1)
“business” = a profession, calling, trade, manufacture or undertaking of any kind whatever and an adventure or concern in the nature of trade but does not include an office or employment

· Hobby income is not taxable

· Prefer it to be a hobby if you are making a profit

· Prefer it to be business if you are making a loss

· Have a business plan

· Minimize risk

· Primary source of income

Smith v Anderson – starting point for common law definition of “business” = anything which occupies the time, attention and labour of a man for the purpose of profit

Graham v Green (Inspector of Taxes)

Facts: betting on horses

· No tax on a habit

· Business = organized activity that is carried on for the purpose of profit

Walker v MNR

· Focus on organization of the tp’s activity in determining whether or not there was a business

· Important factor: whether or not there was an intention on the bettor’s part to make profit

· Considered:

· The tp had an interest in several horse races

· Had benefit of inside information on probable outcome of races

· For ten years or more he systematically attended all the races

· Money made on casual bets made for pure amusement or a hobby = not taxable

· In this case – winnings on horse race bets were taxable

Luprypa v The Queen

Facts: gambling on pool

· Pool was considered tp’s business:

· Tp worked to minimize his risk

· Playing pool was primary source of income – not determinative on its own

Moldowan v MNR

· Business – requires that tp have a profit or a reasonable expectation of profit

· Reasonable Expectation of Profit test (REOP): used to deny recognition of losses on basis that they were not derived from a business

· Objective determination – based on facts

· Consider: the profit and loss experience in past years

· Tp’s training

· Tp’s intended course of action

· Capability of the venture as capitalized to show a profit after charging capital cost allowance

Stewart v The Queen

Facts: purchase of condo with borrowed money. Tp claimed losses mainly because of significant interest expenses on money borrowed to buy condo. 

MNR disallowed losses – argued tp had no REOP and therefore no source of income for the purpose of s 9
· Rejects REOP test to determine whether tp’s activities constitute a source of income
· Two part test:

· Is the activity of the tp undertaken in pursuit of profit, or is it a personal endeavour

· Does the tp intend to carry on an activity for profit and is there evidence to support that intention?
· Evidence: profit and loss experience in past years, tp’s training, tp’s intended course of action, capability of the venture to show a profit, etc
· If it isn’t a personal endeavour, is the source of the income a business or property

· Business distinguished from property – on basis that business requires an additional level of tp activity
· Where tp’s venture contains elements which suggest it is a hobby or personal pursuit – if it is undertaken in sufficiently commercial manner it will be considered a source of income
**Pending Amendment s 3.1**

· Incorporates REOP test into statute – have to show reasonable expectation of cumulative profit

· Must be expecting a profit over a time span

· Doesn’t specify what the time span is

· Was to take effect in 2004 – hasn’t been enacted yet

Capital Gains Compared

· Capital gain – only half included in income

· Attribution rules apply to income from property but not from business

· Profit from sale of property can be either capital gain or business income

· When tp is in business of buying and selling property – profit = business income

· When tp buys property for investment and eventually sells – profit = capital gain

Income from Property Compared

· Distinction between business and property income – generally depends on extent of activity of the owner

· Lois Hollinger – decided based on facts of each case; consider:

· Whether income was the result of efforts made or time and labour devoted by tp

· Whether there was a trading character to the income

· Can the income be fairly described as income from a business with the definition in s 248(1)

· The nature and extent of services rendered or activities performed

· Income from property – the production of revenue from the use of property which produces income with the active and extensive business-like intervention of its owner or someone on his behalf (Lois Hollinger)

· Rental income: level of services provided will generally determine whether rentals are from a property or business source

· Walsh – what services are provided to tenants; additional services provided were relatively insignificant and insufficient to convert the owners from landowners into conductors of a business

· The services such as provision of heat, electric stoves and refrigerators, janitorial services to common hallways, snow removal, carpeting in some rooms, and drapes for windows = are those types of services which tenants have come to expect and are those which landlords normally provide in living accommodation of this kind

· Rental and other types of income earned by a corporation pursuant to the objects of its incorporation are generally presumed to be income from a business

INCOME FROM PROPERTY

· Include: interest, rent, royalties and dividends

· Full amount of income from property is included in income (s 3(a))

· s 9(3) – income from a property does not include any capital gain from the disposition of that property
Attribution Rules – only for income from property

1. Transfer or Loan to a Spouse or Common Law Partner (s 74.1(1))

Where an individual has transferred or lent property either directly or indirectly, to or for the benefit of a person who is the individual’s spouse or common- law partner or who has since become the individual’s spouse or common-law partner, any income or loss, from the property shall be deemed to be income or a loss, as the case may be, of the individual for the year and not of that person.

· When recipient spouse disposes of the property the capital gain or loss is also attributed to the transferor (s 74.2)

· If spouses live separate and apart because of marriage breakdown – attribution of income from property ends

· Attribution of capital gains and losses ends if parties jointly elect

· No attribution where recipient pays fair market consideration; for a loan – where the debtor is charged a prescribed rate of interest

· Attribution rules apply to indirect transfers through trusts and corporations

2. Transfer or Loan to a Minor (s 74.1(2))
If an individual has transferred or lent property, either directly or indirectly, to or for the benefit of a person who was under 18 years of age and who

(a) does not deal with the individual at arm’s length, or

(b) is the niece or nephew of the individual,

any income or loss, from the property is deemed to be income or a loss, of the individual and not of that person unless that person has, before the end of the taxation year, attained the age of 18 years.

· Capital gain or loss realized on a disposition of the property is not attributed to the tp

· There is no attribution if the tp receives consideration equal to the value of the transferred property, or charges a prescribed amount of interest on the loan

· Attribution rules apply to indirect transfers through trusts or corporations

Romkey et al v The Queen

· “transferred property” under s 74.1(2) – even where transfer was made indirectly by the company, it is still a transfer of property to minor children

· Divesting oneself of the right to receive a measure of future dividends – seen as a transfer of property

s 56(2)
If you transfer property or direct transfer to a 3rd party - amount is included in your income
A payment or transfer of property made under the direction of, or with concurrence of, a tp to some other person for the benefit of the tp or as a benefit that the tp desired to have conferred on the other person shall be included in computing the tp’s income to the extent that it would be if the payment or transfer had been made to the tp.

s 56(4)
If you transfer a right to an amount to non-3rd party – amount is included in your income
Where a tp has, before the end of the year, transferred or assigned to a person with whom the tp was not dealing at arm’s length the right to an amount that would, if the right had not been so transferred or assigned, be included in computing the tp’s income for the taxation year, the part of the amount that relates to the period in the year throughout which the taxpayer is resident in Canada shall be included in computing the tp’s income for the year unless the income is from property and the tp has also transferred or assigned the property.
DEDUCTIONS IN RESPECT OF INCOME FROM BUSINESS OR PROPERTY

s 9(1)
Income – subject to this Part, a taxp’s income for a taxation year from a business or property is the taxp’s profit from that business or property for the year.

· “Profit” = a net concept which presupposes business expense deductions

· ie. costs and expenses incurred in earning income from a business or property are to be deducted against revenues in computing profit

· An expense properly deducted under GAAP will be deductible unless prohibited by some provision of the Act (Daley, Canderel)

· An expense not deductible under GAAP will not be deductible for tax purposes unless the Act provides a specific deduction

Business Purpose Test

s 18(1)(a)
an expense is deductible to the extent that it is incurred for the purpose of earning income from a business or property
s 18(1)
prohibition on deduction of certain business expenses


Big One = s 18(1)(h) no deduction for personal and living expenses
s 20
allows specific deductions despite prohibitions in s 18(1)
Imperial Oil Limited   -   deductibility from profits of payment of legal settlement of damage claims

· Look at: was the payment made in respect of a liability for a happening that was really incidental to the business

· It is not necessary to show a causal connection between an expense and an income

· An expense may be deductible even if it doesn’t produce income and even if it results in a loss

· Deductibility of an expense shouldn’t be determined by isolating that expense

· It must be looked at in the light of its connection with the operation, transaction or service in respect of which it was made so that it may be decided whether it was made not only in the course of earning income but as part of the process of doing so

· No automatic prevention from deductibility on the basis that the expense was not made primarily to earn income, but primarily to satisfy a legal liability

· All disbursements are made primarily to satisfy legal liabilities

· The fact that a legal liability was being satisfied is not determinative

· Look behind the payment made and determine whether the liability which made it necessary was incurred as part of the operation by which the taxp earned his income – legal liability may be deductible in some cases and not in others
The Royal Trust Co.  -  deductibility of club memberships

· Membership payments were made in accordance with principles of good business practice

· This doesn’t automatically make expense deductible for income tax purposes

· s 18(1)(a) limits the kind of expense that can be deducted to those made or incurred for the purpose of gaining or producing income from taxp’s business

· It is not necessary that the expense actually resulted in income – not necessary to show causal connection between expense and income

· If the expense is made or incurred in accordance with the principles of commercial trading or accepted business practice and it is made or incurred for the purpose of gaining or producing income from taxp’s business – its amount is deductible

· No distinction between initial admission fees and ongoing annual membership dues – both were made for the same purpose

Note: now these membership fees would be excluded from deduction under s 18(1)(l) which prevents deduction of expense for (i) use or maintenance of a yacht, camp, lodge, golf course, or facility or, (ii) membership fees or dues in any club that’s main purpose is to provide dining, recreational or sporting facilities to its members

Personal or Living Expenses

Deduction is prohibited by general requirements in s 9(1) and 18(1)(a); and specifically in 18(1)(h)
s 18(1)(h)
personal or living expenses of the taxp, other than travel expenses incurred by the taxp while away from home in the course of carrying on the taxp’s business

s 248(1) 
includes definition of “personal or living expenses”


This list is not exhaustive

Thomas Harry Benton   -   farmer hired housekeeper; not deductible

· Housekeeper primarily engaged in domestic duties – contribution to income-earning work of the farm was of a secondary nature

· Therefore viewed as a personal or living expense and prohibited from deduction under s 18(1)(h)
· Don’t use “but for” test – have to show a connection between business and expense incurred
Leduc   -   deductibility of legal fees to defend personal criminal charges

· Argued that legal expenses were deductible against his business income because if he did not defend himself against the charges and was convicted, he would lose his license to practice law

· Purpose of an expense is a question of fact

· Factors you can consider:

· Whether a deduction is ordinarily allowed as a business expense by accountants – could indicate expense is widely accepted as a business expense

· Consider whether expense is normally incurred by others involved in the same business

· Consider whether expense would have been incurred if the taxp was not engaged in the pursuit of business income – if so = strong inference that expense is personal

· “Business need” test – would the need exist apart from the business? If so, then expense incurred to meet this need would generally be viewed as personal expense

· If the activities that led to the charges were carried on in the normal course of the income-earning operations then an expense incurred to defend those activities may be deductible under s 18(1)(a)

Vango   -   the charges arose directly out of the business 
· Legal fees may be deducted where the charges being defended against are directly related to the taxp’s work

65302 British Columbia Ltd - public policy considerations should not dictate that a particular expense ought not to be deductible
· Absent a specific provision to the contrary, fines or penalties ought to be deductible if they were incurred for the purpose of generating income
· Only prohibition will be by statute
CHILD CARE EXPENSES

Symes   -   child care expenses

· Majority (men) – based their decision to deny the deduction on the availability of s 63 which provides for a deduction for child care expenses

· The language of s 63 accurately describes the facts of this case – therefore ss 9, 18(1)(a) and 18(1)(h) cannot be interpreted to permit a child care business expense deduction

· To the extent that the deduction in s 63 intends to limit child care expense deductions to lower earning spouses, Symes’ position could undermine that intent

· The Act intends to, and does, address child care expenses, entirely within s 63

· L’Heureux-Dube – ss 9, 18(1)(a) and 18(1)(h) do not prevent the deduction of child care expenses as business expenses

· Concept of business expense has been constructed on the basis of the needs of business men

· Compares child care costs with deductions for cars, club dues, charitable donations, etc. 

s 63
authorizes a deduction for child care expenses – generally deduction must be claimed by the lower-income earning spouse


General limits on the deduction: $10,000/yr/disabled child, $7,000/yr/child under 7; $4,000/yr/any other child under 16

[deduct under s 3(d) subdivision E]
FOOD AND BEVERAGES

Traditionally these expenses are always prohibited by 18(1)(h) as personal and living expenses – we 

all need food and water to survive, regardless of our business

Scott  [narrow deduction of food/beverage expense as business expenses]
· Wanted to deduct “a reasonable amount for the extra food and water his body requires as fuel for his job” (as a foot and public transit courier)

· Determine if expense is reasonable business expense or personal/living expense:

· What is the need that the expense meets

· Would the need exist apart from the business
· Is the need intrinsic to the business

· Limits the deduction for food and beverage expenses – only deduct extra food and water; only where corresponding business deduction for fuel for the same type of business
In comparison see s 67.1 deductions for food/entertainment expenses 
COMMUTING EXPENSES

· Generally expenses incurred to travel between home and the work location = personal or living expenses

· The choice where to live is considered a personal consumption decision

· Once the taxp has traveled from home to the office – any business related travel from the office is incurred in the course of the business and is a deductible business expense

Cumming  [can deduct travel expenses from one place of work to another]

· Commuting expenses from home to office are not deductible [s 18(1)(h)]

· Expenses for travel from one place of work (ex. here - home office) to another place of work (ex. here - hospital) are deductible [s 18(1)(a)]
HOME OFFICE EXPENSES

s 18(12)  (a) prohibits deduction of home office expenses unless the home office:

(i) is the taxp’s principal place of business or (ii) is used exclusively for business and on a regular and continuous basis for meeting clients, customers or patients
[exclusivity only required if it is not your principal place of business]
  (b) if these conditions are met, expenses can only be deducted to the extent of the taxp’s      

  income from the business for the year – a loss cannot be created or increased
  (c) but losses created by the deduction can be carried forward one year
· Deductible amount: can deduct a proportion of the home expenses that corresponds to the amount of space occupied by the office compared to the whole area of the home

· Compute profit then deduct home office expenses (can only bring balance to 0)

· Whatever home office expenses are left over can be carried forward 1 year

· If you can’t separate the expense out = home office expense
· If you can separate the expense out = business expense
· Take carry forward amount first – can only carry forward 1 year; but can create new carry forward each year
ENTERTAINMENT EXPENSES AND BUSINESS MEALS

s 67.1
limits the deduction of food and entertainment expenses to 50% of the lesser of the actual cost or a reasonable amount
s 18(1)(a)
must have been incurred to gain or produce income to be deducted under s 67.1

· “principal purpose test” – if principal purpose is business = deductible
EDUCATION EXPENSES

· Non-deductible personal expenses

· Amounts paid for refresher courses may be a deductible business expense

· s 118.5 - tax credit for tuition fees paid for obtaining post-secondary education

· s 118.62 – tax credit for interest on certain student loans
COMPUTATION OF PROFIT AND TIMING PRINCIPLES

· Deferrals can be done in 2 ways:

· Accelerating the deduction of expenses

· Delaying the recognition of revenue

Determination of Profit

Canderel Ltd
Facts: tp paid prospective tenant an inducement – is the expenditure deducted entirely in year paid or across the term of the lease it relates to; TIP deducted all at once
· Financial statements – accurate picture of business and comparison over years
· Tax statements – reflect profit to be taxed, only show one year 
· In determining profit the tp can adopt any method which is not inconsistent with:

· Provisions of the ITA
· Established case law principles

· Well-accepted business principles

· Well-accepted business principles include GAAP – are not rules of law, only apply on case by case basis depending on facts

· On reassessment tp must show he has provided an accurate picture of income for the year which is consistent with the Act, case law and well accepted business principles

· Onus shifts to Minister to show the figure doesn’t represent an accurate picture or another method of computation would provide a more accurate picture

· Confirms use of GAAP and that GAAP is based on ordinary business principles

· Confirms you can have multiple options under GAAP

· Confirms that s 18(9) doesn’t apply to TIPs

· No general principle of matching income from expense

Methods of Accounting

s 249
Defines “taxation year” for corporations and individuals


Corporations = fiscal period


Individuals = calendar year

Cash accounting – include revenue when received and deduct expenses when paid


For income from office or employment and farming or fishing business (s 28)
Accrual accounting – include revenue when earned and deduct expenses when incurred


“earned” – services = when rendered; goods = when legal title passes


“incurred” – when there is legal obligation to pay

· Use accrual accounting for business income because:

· Less opportunity to manipulate when earned vs when received (prevent late inclusion)

· Can only deduct costs that relate to goods sold – more realistically reflects operation of the business
TIMING AND RECOGNITION OF REVENUE

s 12(1)(b)
Include in income from a business or property: 
(b) any amount receivable for property sold or services rendered in the course of a business in the year, even though the amount or any part of it isn’t due until a later year; amount shall be deemed to have become receivable in respect of services rendered in the course of a business on the day that is the earlier of
(i) the day on which the account in respect of the services was rendered, and

(ii) the day on which the account in respect of those services would have been rendered had there been no undue delay in rendering the account in respect of the services;

· No definition of “receivable” in Act – use common law meaning from case law

MNR v Colford Contracting Co  - absolute legal entitlement now or in future
· “Receivable” = recipient must have a clearly legal, though not necessarily immediate, right to receive it

· Absolute legal entitlement to it now or in the future
MNR v Benaby Realties Ltd  - amount must be ascertainable
· Profits must be taken into account or assessed in the year in which the amount is ascertained

· Even where there is a clear right to compensation – there can be no amount receivable under 12(1)(b) until the amount is fixed

West Kootenay Power and Light Company Ltd v The Queen  - payment for goods not billed
Issue: is unbilled income a receivable

· Receivable because: clear legal right to enforce payment and sufficiently ascertainable amount

· Even though not yet billed or due – can still be receivable

· Common law definition of “receivable” trumps GAAP for billed method of accounting – under GAAP these amounts would not be included in income; but must be included under s 12(1)(b)
Maritime Telegraph and Telephone Company Ltd v The Queen  -  payment for services not billed
Facts: tp argued not receivables because they hadn’t billed for services yet

· s 12(1)(b) – deems amounts owed for services to be receivable on date billed (or if delaying in billing – when amount should have been billed)

· sets up moment when rendering of services is deemed receivable 

· BUT if the amount has already been earned under financial accounting rules you don’t even get to 12(2) or 12(1)(b) because it has already been included in income

· 12(2) adds interpretive statement - if it already in income you can't use 12(1) to exclude it - 12(1) is about inclusion of amounts, not exclusion
· s 12(1)(b) – is to ensure business income is computed on accrual basis (not cash basis)

· Amounts included for services rendered will be included on an earned basis if that is the appropriate accounting method
Timing of Recognition of Expense

Time when expense is incurred is when all events occur that establish tp’s liability to make the payment and the amount due can be determined with reasonable accuracy

J L Guay Ltee v MNR

Facts: tp deducted amount as holdbacks

· To take deduction – must have absolute legal obligation to pay the amount

· Until you have legal obligation it cannot be deducted

· Expense is deductible in the year in which it is incurred – expense is incurred in the year in which the tp has a legal and unconditional, but not necessarily immediate, obligation to pay the amount

Statutory Modification of Timing Rules

Prepaid Income  -  amounts received but not yet earned
s 12(1) Include in business or property income:

 (a) any amount received by the taxpayer in the year in the course of a business

(i) for services not rendered or goods not delivered before the end of the year or that, for any other reason, may be regarded as not having been earned in the year or a previous year, or

(ii) under an arrangement or understanding that it is repayable in whole or in part on the return or resale to the taxpayer of articles in or by means of which goods were delivered to a customer;

· Under s 12(1)(a) amounts have to be included in income in the year they are received even though they haven’t been earned – tp has no absolute and unconditional right to retain amount

· This is an exception to the general timing rules of accrual accounting

s 20(1) May deduct from business/property income:

(m) if amounts included in income under 12(1)(a) you can take a reasonable reserve (ie. full amount included in income under 12(1)(a)) for goods that haven’t been delivered in the year, services that haven’t been rendered in the year
· Combined effect of 12(1)(a) and 20(1)(m) = unearned income is not included in computing income until earned

s 12(1)(e) Include in business/property income, any amount

(i) deducted under paragraph 20(1)(m) OR (ii) deducted under paragraph 20(1)(n), in computing the taxpayer’s income from a business for the immediately preceding year;

· System matches the expenses with the goods sold

· Always ask if goods have been delivered or services rendered – if no then take a reserve
s 20(6) can only take a reserve for transportation or articles of food/drink for one year

s 20(7)(a) – s 20(1)(m) doesn’t apply to allow a deduction as a reserve for guarantees, indemnities, or warranties

Prepaid Expenses
· “prepaid expenses” = payment for goods/services to be rendered in the future

· Under GAAP you match the expense with the revenue – ITA has incorporated this

s 18(9)(a) – no deduction of expenses for services to be rendered later

s 18(9)(b) – expenses are deducted in the year the services are rendered

Deferred Payment Reserves
20(1)(n) can take a reasonable reserve where you sell property but aren’t going to be paid until after the year ends and, except where the property is real property, all or part of the amount was, at the time of the sale, not due until at least 2 years after that time

· If real property (ie. land) – applies where all or part of payment is due in later year(s)

· If non-real property - 2 year rule applies and s 20(1)(n) only applies if payment not due until at least 2 years after sale

· Reasonable reserve =        profit
          x  amount not due until after end of year

Sale price

· Annual calculation – each year you ask if there is an amount not payable until after the end of the year
· Any amount you took as reserve include in the next year’s income (s 12(1)(e))
· Full income and expenses related to sale of property included in year 1
s 20(8) No deduction in respect of property in certain circumstances

(8) Paragraph 20(1)(n) does not apply to allow a deduction in computing the income of a taxpayer for a taxation year from a business in respect of a property sold in the course of the business if

(a) the taxpayer, at the end of the year or at any time in the immediately following taxation year,

(i) was exempt from tax under any provision of this Part, or

(ii) was not resident in Canada and did not carry on the business in Canada; or

(b) the sale occurred more than 36 months before the end of the year (calendar year).
· Reserve under 20(1)(n) is time limited – can only take a reserve for three years

· Applies no matter what property you are taking reserve on

· Means profit is included over no more than 4 years – maximum deferral of profit on staggered payment sale is 4 years
CURRENT VERSUS CAPITAL EXPENDITURE

Deductibility of capital asset:

s 18(1)(a)
expense must be incurred to gain or produce income to be deductible
s 18(1)(b)
capital expenses not deductible except as expressly permitted

s 20(1)

allows for certain deductions despite limitations under s 18(1)
s 20(1)(a)
provides for deduction in respect of capital cost of property as permitted by regulation
1. The Basic Test: Enduring Benefit

British Insulated and Helsby Cables Ltd v IRC - capital
Facts: company setting up pension fund; made large lump sum payment to the fund; tried to deduct this sum as a current expenditure

· Capital expenditure = an expenditure made once and for all and with a view to bringing into existence an asset or an advantage for the enduring benefit of a trade

· Capital expenditures are not deductible from profits

Denison Mines Ltd v MNR - current
Facts: uranium mine; seeking to deduct expense of creating throughways; ore extracted from throughways exceeded costs of drilling them; company argued throughways were depreciable property and therefore could deduct 100% of costs of the throughways

· Not found to be capital property because:

· Considered a current expense – and no amount can be both current and capital expense

· No new property was created or acquired

· Even if something new was created there was no “cost” associated with it – only cost incurred was that to remove ore (ie. to gain inventory); current expense

· Expenses were incidental to the production and sale of the output of the mine – therefore part of the cost in determination of profits

Johns-Manville Canada Inc v The Queen - current
Facts: mining company acquiring land around open pit mine to maintain safe angle of slope within mine; wanted to deduct to expense rather than to capital [it was current deduction or no deduction]

· Land cannot be depreciable property – theory that it doesn’t wear out

· Found to be current expenses because:

· Expenditures were incurred in the course of regular day to day business operations

· Expenses had to be made or the business would be closed down

· Expenses were not part of a plan for the assembly of assets

· Weren’t increasing value of the mine – removing obstacles not creating an asset

· Land weren’t acquired for any intrinsic value – and was “consumed” in the mining process

· Not a once and for all acquisition – ongoing expense; part of daily and annual cost of production

· Expenditures were quite small – sometimes court looks at % spent relative to cost of whole operation and the less it is the more likely it will be current expense

· Transitional benefit – no enduring value

· YOUNG: they got damn lucky in this case!

· Statutory interpretation - If two possible interpretations use the one that favours the tp

2. Protection of Intangible Assets
MNR v The Dominion Natural Gas Co Ltd  - capital
Facts: tp wanted to deduct litigation costs to protect its right to supply gas to a particular area

· To deduct under s 18(1)(a) – expenses must be working expenses (ie. expenses incurred in the process of earning “the income”)

· Court found the expenditure was a capital expenditure [under 18(1)(b)]:
· Expenditure was incurred “once and for all” and it was incurred for the purpose and with the effect of procuring for the company “the advantage of an enduring benefit”

· “Asset” is not confined to something material

· Doesn’t have to be a “positive advantage” and may consist in the getting rid of an item of fixed capital that is of an onerous character

· Litigation affirming an exclusive right
Kellogg Company of Canada Ltd v MNR - current
Facts: legal fees expenditure in defending against alleged trademark infringement; attempted to deduct these legal fees

· Current expense because:

· They didn’t bring into existence an advantage for enduring benefit of Kellogg’s trade

· No material or positive advantage resulted from the litigation – just judicial affirmation of advantage already held by Kellogg

· The disbursement here was involuntary – it was virtually imposed upon the tp

· Litigation was to affirm a right in common
Inskip v MNR - current
Facts: farmer required to pay part of costs of reconstructing dam to continue water license for irrigation

· Current expense because:

· Expense prevented the operation from being severely crippled

· Value of farming operation was not increased after new dam built

· Expenditure merely maintained what was had before
Farmers Mutual Petroleum Ltd - current
Facts: cost of legal fees to defend right to mineral excavation

· Current expense – to extent you are defending a right to a stream of income it will be current
Canada Starch Co Ltd v MNR - current
Facts: attempt to deduct $15,000 paid to another company to withdraw its opposition to the tp registering of the trade mark “Viva”; MNR argued deduction was prohibited by s 18(1)(b)

· An expenditure for acquisition or creation = capital (no deduction)

· An expenditure in the process of operation= current (deductible)

· Trademark is part of the “goodwill” of a company

· Once in existence – goodwill can be bought, therefore an asset (capital)

· Acquiring goodwill is part of process of operating business – therefore current

3. Repair or Replacement of Capital Property

1. Can deduct repairs to capital property as business expense [s 18(1)(a) incurred for gaining or producing income]

· To argue repair and not replacement: 

· Argue it is integral

· Cost of replacement is not much more than cost of repair

· Relative to value of whole asset it is not that expensive

· Replacing capital property – no deduction [prohibited by s 18(1)(b); but also consider if you can take CCA]

2. If the repair is an improvement it is not deductible as a repair – cost added to capital cost for purposes of CCA

· Part of an expense can be capital expense and part might be current expense (Shabro Investments)
Canada Steamship Lines Ltd. v. MNR

Facts: whether replacement of boilers on ships were capital expenses or repairs – court (reluctantly) found this was capital

· Capital assets = things used in a business to earn the income (ex. land, buildings, plant, machinery, motor vehicles, ships)

· Money spent to acquire these assets = an outlay of capital

· Money spent to upgrade such an asset (to make it something different in kind from what it was = an outlay of capital

· Expenditure for the purpose of repairing the physical effects of use of such an asset in the business = a current expense

· Extensiveness of repair and substantial cost don’t necessarily make it capital expense

· Found this was capital expense – based on factual finding that boilers weren’t integral part of ship

MNR v Vancouver Tugboat Company Ltd

· Consider cost of replacement in relation to cost of ordinary repairs – in deciding if it is capital or not

· If it costs less to repair – then replacement would be capital expense
The Queen v Shabro Investments Ltd. 

Facts: whether replacement of floor in rental building was capital or current – found it was capital (they put in a better floor = improvement)

· No single test to determine between repairs (deductible expense) and additions or improvements (non-deductible outlay of capital)

· Repair – remedying damage to building as it had been

· Improvement –designed to improve the building by replacing a substantial part with something essentially different in kind

· New technology may be used to effect a repair – doesn’t automatically make it capital expense

Gold Bar Developments Ltd v The Queen

Facts: repairs to side of apartment building; replacing brick veneer with metal cladding

· Consider intention of tp - what was in the tp’s mind in deciding to spend this money at this time?

· Did the tp decide to spend the money to improve the capital asset, to make it different or better – this decision involves a choice or option which is not present in the genuine repair crisis

· No real choice = repair

· Cost of the repair represented less than 3% of the value of the asset – points to repair

· What was done was neither more nor less than what was required – points to repair

CAPITAL COST ALLOWANCE

s 18(1)(b)  no deduction for capital expense – except as permitted under this Part (see s 20(1)(a))
s 20(1)(a)  allows deduction of an amount in respect of capital cost of property as is allowed by  

     regulation (see Reg 1100(1))
Reg 1100(1)  allows CCA deduction under s 20(1)(a); deduction on class basis – not individually

Reg 1102(1)  sets out certain property that is excluded from CCA deductions [excludes property not 

         used to gain or produce income]
· “Declining balance” method is used for tax purposes (except for certain property):

· Annual amount of depreciation is based on a fixed percentage of the asset’s written down cost

· CCA is claimed on the entire class or pool of assets – not on an individual asset basis

· All tangible assets not in any other class are included in class 8 (20%)
· Certain items are excluded from Schedule II under class 8(i) and Regulation 1102:

· Exclusions include:

· Assets not acquired for purpose of gaining or producing income (Reg 1102(1)(c))

· Inventory (Reg 1102(1)(b))

· Land (Reg 1102(2))

· REMEMBER: if you are entitled to CCA you don’t have to take it – can build it up (see Denison Mines)

· Usually you will take it – it is better to take deductions now than wait for the future

Key Points:
1. The amount you get is arbitrary – does not reflect the actual rate of depreciation


At disposition is the only point you can determine how much property has depreciated

Because you can’t tell actual depreciation until disposal – terminal loss/recapture account for any differences between actual depreciation and CCA taken

2. It is a calculation on the undepreciated capital cost of the class

With exception of rental property purchased for more than $50,000


CCA not allocated to each piece of property – allocated to the entire class

3. It is a declining balance method


UCC keeps track of declining balance
Calculation of Capital Cost Allowance

s 13(21) “undepreciated capital cost” to a tp of depreciable property of a prescribed class =
(A + B) - (E + F)

ADD

A = cost of all acquisitions of property in the class (capital cost of property)

B = recapture (see s 13(1))
LESS

E = CCA taken in previous years (includes any terminal loss previously deducted for that class)

F = if property disposed of

LESSER OF

a) proceeds of disposition

b) capital cost
Reg 1100(2)
“Half-year Rule” – deems assets in the year of acquisition to be used for 6 months only where the depreciable property has been acquired in the tax year and its effect is limited to that year


**Only applies where cost of acquisitions exceeds amount of dispositions**

· Half year rule overcomes inequity which results when tp purchases assets late in the tax year and claims full year’s depreciation – designed to reduce UCC on an asset acquired in the year to ½ of what you would have got [= notional UCC]

· Notional UCC = year end UCC – ½ (acquisitions – dispositions in the year)
Disposition of Depreciable Assets

· Where the actual amount of depreciation doesn’t match the CCA allowed

· NO CAPITAL LOSS ON DEPRECIABLE PROPERTY (s 39(1)(b)(i))

s 20(16)

 20. (16) Terminal loss" 
Terminal loss

(16) Where at the end of the tax year,

(a) the total of all amounts used to determine A to D in the definition “undepreciated capital cost” in subsection 13(21) in respect of a taxpayer’s depreciable property of a particular class exceeds the total of all amounts used to determine E to J in that definition in respect of that property, and

(b) the taxpayer no longer owns any property of that class,

in computing the taxpayer’s income for the year

(c) there shall be deducted the amount of the excess determined under paragraph 20(16)(a), and [deduct the full amount of the loss]
(d) no amount shall be deducted for the year under paragraph 20(1)(a) in respect of property of that class. [no CCA deducted]
· Where an asset actually depreciates at a rate faster than the relevant CCA rate

· Full deduction from income

· Cannot take both terminal loss and capital loss
· Only take terminal loss when the class is empty

s 13(1)
Recapture  - Includes in income the negative balance of the UCC in respect of a class of depreciable property, if any, at the end of a tax year
Amount included under s 13(1) is added to the UCC balance at the beginning of the next tax year 

· Point at which you pay back excess deductions = recapture

· Where an asset doesn’t depreciate as quickly as it is written off for tax purposes

· Recapture can occur even if there are assets left in the class (terminal loss will only occur if there are no assets in the class at the end of the year)

· Avoid recapture – add more property to the class
s 69
Inadequate considerations
(b) where tp has disposed of anything

(i) to a person with whom the tp was not dealing at arm’s length for no proceeds or for proceeds less than the FMV at the time the taxpayer so disposed of it, 

(ii) to any person by way of gift inter vivos, or

tp deemed to have received proceeds of disposition equal to that fair market value; [any time you have a disposition of any property, any time you have a sale at less than FMV - disposer deemed to sell for FMV; acquire only at cost of what they actually paid for it]

(c) where a tp acquires a property by way of gift, bequest or inheritance or because of a disposition that does not result in a change in the beneficial ownership of the property, tp is deemed to acquire the property at its fair market value.

s 251(1) Arm’s length: (a) if related = non-arm’s length; (b) can be non-arm’s length if not related – when parties have a common interest and you can establish very strong common interest (question of fact)

s 251(2) Related persons: (a) individuals connected by blood relationship, marriage or common law partnership or adoption
Capital Cost of Property
· Starting point for calculating CCA – always what is capital cost of property
· The “cost” of an asset is ordinarily the amount expended to acquire it

Ben’s Ltd v MNR – for CCA: look at property and whether purchased to gain/produce income
· Was property referred to acquired by tp for purpose of gaining or producing income [Reg 1102(1)(c)]

· Look at individual property itself – and whether it was purchased to gain/produce income

· IT-218A: have to demonstrate prior intention to purchase buildings to gain or produce income to take CCA (on buildings torn down shortly after purchase)

Allocation - ON EXAM: make allocation (allocate 0 to land)

s 68 
requires that allocations between property are reasonable

· Purchaser – wants to allocate as much of purchase price to depreciable assets to increase CCA

· Vendor – doesn’t want to face recapture (more allocated to depreciable = higher PD

· Only allocate to depreciable property as much as left in UCC balance (more = recapture)

· Least likely to be a reasonable allocation if you are not dealing at arm’s length

· Golden – where parties dealing at arm’s length negotiate allocation: not determinative but important consideration

· Determining allocation:
· Dealing at arm’s length

· Transaction is not a sham

· Apportionment made by parties is important circumstance – entitled to considerable weight 

Change in Use

· Cost of property:
· For purpose of capital gains/losses = adjusted cost base (ACB)
· For purpose of CCA = capital cost
· Only time ACB and CC will be different is when the property is converted from personal to business use and has appreciated in value

· Always the same amount except where there is change in use
· No deduction of capital loss for personal use property (PUP) – but still have to pay ½ capital gains
· Change in use = premature triggering of capital gain
· Half year rule will apply - if cost of acquisition exceeds deduction for dispositions
1. Personal to Business

s 45(1)(a) - for calculating capital gains/losses


At time of change in use:


1. deemed disposition [PD = FMV]


2. deemed acquisition [ACB = FMV]
s 13(7)(b) - for calculating CCA 
When change in use from personal to business deemed acquisition at that later time

capital cost = lesser of:


(i)FMV at that time and


(ii) original cost + any taxable capital gain

2. Business to Personal

1. Disposition at FMV [s 45(1)(a) and s 13(7)(a)
2. Reacquisition at FMV [s 45(1)(a)]

Capital Gains and Losses

s 40(1)(a) – capital gain = PD – ACB + any associated expenses of disposition

s 40(1)(b) – capital loss = excess of ACB + associated expenses over PD 

Policy
· Capital gains currently receive more favourable tax treatment than most forms of employment, business or property income

· Capital losses receive less tax relief than other types of losses – capital losses are deductible only from capital gains, and not from any other type of income

· Three principal policy reasons for taxing capital gains:

· 1. Equity - It results in greater equity (horizontal and vertical)

· 2. Neutrality - It makes the tax system more neutral by reducing the incentive to structure transactions to look like capital transactions rather than income-producing transactions

· 3. Certainty – it is difficult to distinguish between capital gains and business income and if capital gains were taxable this distinction wouldn’t matter

What is a Capital Gain/Loss  [versus business income/expense]
Interpretation Bulletin IT-459:  “Adventure or Concern in the Nature of Trade”
· Consider all circumstances – no one factor is determinative

· Principal tests that have been applied:

· Whether tp dealt with property in the same way a dealer would

· Whether nature and quantity of property excludes possibility that sale was realization of an investment or was otherwise of a capital nature, or that it could have been disposed of other than in a transaction of a trading nature

· Whether tp’s intention was trading

· Factors to consider:

· Sale quickly after acquisition – indicates intention to trade

· Steps taken to improve property to encourage sale

· If tp has background/involvement in selling that product (ex. Taylor)

· Evidence that efforts made to find purchasers

· If property couldn’t be enjoyed “as is” by purchaser – presumption of business not capital (Taylor)

· If tp could only make use of property by selling it – presumption of business not capital

· Some kinds of property are prima facie of investment nature – they are normally used to produce income through operation or mere possession

· Business, security – used to earn income through mere possession (reason for this: commerce revolves around shares)

· Intention to sell at profit – relevant but not determinative

· Intention viewed as corroborative evidence

· Tp’s intentions considered at time of acquisition and disposition

· Factors that aren’t determinative, on their own, of capital:

· (a) transaction was a single or isolated one

· (b) tp did not create any organization to carry out the transaction

· (c) transaction is totally different from any other activities of the tp and he never entered into such a transaction either before or since

Taylor – factors in determining if “adventure or concern in nature of trade”
Facts: tp bought 1500 tons of lead himself, sold it to the company and made a profit

· No single criteria – depends on character of transaction and surrounding circumstances 

· Singleness or isolation of a transaction – relevant, but not determinative

· Intention to sell at a profit is not itself determinative

· No intention to sell at profit – can still be business income

· Intention to sell at a profit – favours business income, but not sufficient on its own

· If tp deals with asset in the way a trader would = on business income

· How often do you do these transactions

· Do you hold yourself out as a dealer, etc

· Nature and quantity of the property – if what you have is a commodity = difficult to argue it isn’t business income

· Nothing else you can do with asset but trade – likely to be business income

· If you can argue enjoyment and sole purpose wasn’t trading – more likely to be capital

· Argue you used it to generate income in the business through its use (not its resale) 

Californian Copper Syndicate v Harris – speculation indicates business 

Facts: purchase and sale of shares in a mine

· Shares bought for resale = business

· Speculative – indicates business
· Shares bought to gain income from the business = asset for business income (ie. capital asset)
· Now essentially overruled by Irrigation and CRA – shares are almost always capital (unless you are a dealer = hard to be dealer, must sell a lot)
Irrigation Industries Limited v MNR – buying shares in a corporation = usually on capital account
Facts: purchase and sale of shares in mining company
· Purchasing and selling shares – unless you are a dealer – is not business income

· Not adventure in nature of trade merely because purchase was speculative – ie. that he did not intend to hold the shares indefinitely but to sell at a profit as soon as reasonably possible

· There must be clearer indications of “trade” than this to = adventure in nature of trade

· Where nature of property is shares issued by a corporation – profit from one isolated purchase and sale of shares by person not engaged in business of trading in securities = capital

· Shares – purchase itself is an investment (also see IT Bulletin: IT -459)

· Represent an interest in a corporation

· Acquisition is well recognized method of investing capital in a business
Canadian Marconi Company v The Queen

· Income generated through activity done in pursuit of an object in the corporation’s articles of incorporation = rebuttable presumption of business income

Friesen v The Queen

· First requirement of “adventure in the nature of trade” = transaction of purchase and sale involving a “scheme for profit-making”

Regal Heights Limited v MNR  -  secondary intention
Facts: purchase and sale of land – intended to develop mall; didn’t do anything beyond promotion

· Court found primary intention was to build mall – but also had secondary intention to sell land if that didn’t work out

· Even where primary intention would make land capital asset – where secondary intention to sell for profit found = business income

· Key point: in this case – primary intention never feasible because no large store signed lease; lack of effort to encourage stores to sign lease

· Not much effort put into primary intention may push court toward considering it business income

· Argue you did everything you could to achieve primary intention – not through lack of action of tp that plans fell through
Riznek Construction Ltd v The Queen – no secondary intention [development frustrated]
Facts: tp bought land to build shopping plaza. Project approved subject to certain requirements – development frustrated

· Development was frustrated

· Tp sold in response to unsolicited offer

· Profit was not income – no evidence of any secondary intention at time of purchase to resell if development was frustrated

· Avoid secondary intention by showing: plans frustrated, out of your control, couldn’t have expected it

Regina Shoppers Mall v MNR – secondary intention can some time after acquisition
· Court held secondary intention to sell didn’t arise until time the primary intention was frustrated

· Development of secondary intention to sell for profit after time of acquisition – sufficient to characterize whole gain as income

Hughes v The Queen – change of intention; apportionment between income and capital accordingly
Facts: tp purchased apartment building, mortgage payments exceed revenue; convert to strata to sell units individually
· Court accepted tp’s only intention at acquisition was investment

· Original intention frustrated – change in intention to sell for profit

· Apportionment between income and capital – only gain accrued after change in intention was treated as ordinary income; other part treated as capital gain

· Can only use this where asset itself is income producing (ex. apartments) – impossible to use argument with land unless you’ve developed in some way
Adjusted Cost Base

s 54
“adjusted cost base” 

(a) depreciable property = capital cost of property at that time 

(b) non-depreciable property = the cost of the property

Only going to be different amounts where there is change in use – otherwise will be the same ACB

· “capital cost” = full cost to the tp of acquiring depreciable property (includes legal, accounting, engineering, other fees)

· “cost” = includes all amounts paid, and debts incurred to vendor at time of acquisition

· Capital expenses to improve property after acquisition are included in cost – must be in money (not tp’s own labour)

· Can add to ACB – expenses incurred for the purpose of making the disposition [s 40(1)(a)(i), (b)(i)]

· Include certain fixing up expenses (ex. painting, repairing a building for sale), finder’s fees, commissions, surveyors fees, transfer taxes and other reasonable expenses directly related to the disposition

Disposition

s 248  “disposition” – includes any transaction entitling tp to proceeds of disposition of property
· Dispositions: sale, gift, change in use (deemed disposition), destruction, stolen, expropriation, death (deemed disposition), when you leave the country (deemed disposition)

· Common law – cessation, divestiture, alienation or transfer of incidents of ownership

· CRA views fundamental change in rights attached to shares as disposition of them

s 54  “proceeds of disposition” – includes:


sale price for property sold


compensation for property unlawfully taken, expropriated, destroyed

where property damaged – can exclude from proceeds any amount spent within reasonable time to repair the damage (s 53 “proceeds of disposition” (f)) 

 Reserve for Future Proceeds

· If payments made in instalments – tp can claim a reserve for future proceeds [s 40(1)(a)(ii), (iii)]

· Allows tp to reduce amount of gain in year of disposition

· Can defer balance to future tax years

· Reserve can be taken for up to 4 years – the gain is included over 5 years
· Reasonable reserve = capital gain  x  amount not due until after the end of the year
Proceeds of disposition

· Deduct from capital gain calculation

Capital Losses

· No capital losses on personal use property (PUP) or depreciable property [s 39(1)(b)]
· Only ½ capital loss is deductible (= allowable capital loss)

· Only deductible against taxable capital gains – can carry forward to future years (= carry over)

· Can carry back up to 3 years
· An earlier year’s loss must be deducted before a later year’s loss [s 111(3)(b)]
· Can carry forward forever
Personal Use Property

s 54 “personal use property” – property used primarily for the personal use/enjoyment of the tp or anyone related to the tp
· No capital loss on PUP [s 40(2)(g)(iii)]
· Except “listed personal property” [s 41]: 

means the tp’s PUP that is all or any portion of, or any interest in or right to, any

(a) print, etching, drawing, painting, sculpture, or other similar work of art,

(b) jewellery,

(c) rare folio, rare manuscript, or rare book,

(d) stamp, or

(e) coin;

· Can take ½ the capital losses on LPP

· Losses on LPP can only be deducted against gains from LPP

· ACB and PD will never be less than $1000 for PUP

Intra-Family Transfers

s 73 
“spousal rollover”


only applies to capital property


applies automatically – have to elect to opt out of it [if opt out of s 73 – then use s 69]

s 73 takes precedence over s 69 – when it is spouses
· “spousal rollover” – exempts transfer to spouse from tax

· Preserves accrued gain and loss until recipient disposes of property [no disposition – don’t calculate capital gain/loss until recipient disposes of property]

· Recipient deemed to acquire property at cost equal to donor’s ACB at time of transfer 

· Disposition and acquisition both at ACB

· Based on assumption that spouses are one economic unit

· Allows movement of capital property within the spousal unit without any tax consequences

· Defers tax on capital gain until recipient spouse disposes of property 

· Deemed disposition at FMV [s 69] achieves:

· Equivalent treatment of gifts and sales

· Prevention of avoidance or deferral of tax on accrued but unrealized gains

· Prevention of shifting income to family members at lower tax rates

· KEEP IN MIND: attribution rules
· s 74.1 – if you give spouse income earning property, income is attributed back to you

· s 74.2 – attribution of any capital gain to you after spouse disposes of property

· Two rules for determining if parties don’t deal at arm’s length:

· 1. “related persons” [s 251(1)(a)]: connected by blood relationship, marriage, adoption and corporations connected by common control

· Includes in-laws

· Does not include aunts, uncles, nephew, niece, or cousins

· 2. Unrelated persons may not deal at arm’s length – question of fact [s 251(1)(c)]

· Consider:

· Existence of common mind that directs the bargaining for both parties to the transaction

· Parties acting in concert without separate interests

· De facto control – excessive or constant advantage, authority or influence by one party over the other

· Price different from FMV

Principal Residence Exemption

· Capital loss on disposition of PR is not deductible – it is PUP [s 54, s 40(2)(g)(iii)]

· If dwelling is PR for entire period of ownership = entire gain exempt [s 54]

· If dwelling is PR for part of the period of ownership = portion of gain exempt [s 40(2)(b)]

1. Does the home qualify as PR (see  s 54)

2. Are you entitled to designate it as your PR (see s 54)

3. If you can designated it – does it only qualify or can it only be designated for part of the time? (see s 40(2)(b))

s 54
“principal residence” of a taxpayer for a taxation year means a particular property that is a housing unit, that is owned, whether jointly with another person or otherwise, in the year by the taxpayer, if

(a) where the taxpayer is an individual the housing unit was ordinarily inhabited in the year by the taxpayer, by the taxpayer’s spouse or common-law partner or former spouse or common- law partner or by a child of the taxpayer,

"ordinarily inhabited" – requires the housing unit must be usually or commonly occupied as an abode; includes seasonal or recreational occupation

(c) where the taxpayer is an individual other than a personal trust, unless the particular property was designated by the taxpayer in prescribed form and manner to be the taxpayer’s principal residence for the year and no other property has been designated for the purposes of this definition for the year

(ii) where the year is after 1981,

(A) by the taxpayer,

(B) by a person who was throughout the year the taxpayer’s spouse or common-law partner

(C) by a person who was the taxpayer’s child  [under 18]

 

· One designation per family – exemption applies to only one dwelling for each tax year
· “family” = the two spouses and any unmarried children under 18

· If spouse has designated another property in the last two years you can't make the designation 

· Make designation the moment that you sell the property - if you sell and don't use the designation you declare the capital gain

· Tp who owns more than one PR when the first property is disposed of, must designate one of the properties as the PR for each year in which both were owned

· Consider which of properties had greatest increase in value over the years of ownership and designate that property as PR to make the best use of the exemption

· Must be resident in Canada during year of designation to claim PR exemption

· If you move out of the PR and rent it out – can continue to claim the exemption for up to 4 years

· Elect under  s 45(2) – to treat the dwelling as PUP while renting it out

· After 4 years expires = change in use from personal to business
s 40(2)(b) Where designated as PR for part of year; portion of gain subject to tax = 

    A - (A x 1 + B)           OR:


    Gain  -  (gain x 1 + # of years dwelling qualified as PR)

                                                               # of years owned
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