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CHAPTER ONE – THE NATURE OF TESTAMENTARY DISPOSITIONS

I. THE NATURE OF A WILL
1) TERMINOLOGY

- Succession: all transfers of property from one generation to another; this course includes the law of wills and intestate succession

- Will substitutes: will-like dispositions in the law of succession, such as inter vivos gifts and trusts, joint tenancy arrangements, pensions, life insurance, ect…

- Careful to distinguish between:


a) Law of probate: concerned with validity of testamentary instruments and admin of estates

b) Law of wills: concerned with validity of dispositions that take effect on a person’s death and are contained in his/her will (ie: this class)

- Will: a written, typed, or printed document made by the person who wishes to dispose of his or her property on death and executed in the manner prescribed by statute

- It has effect only upon the testator’s death; during the person’s lifetime the will is revocable or said to be “ambulatory”

- Ambulatory: a will is ambulatory (ie: revocable) in that:


a) It is inoperative until the person dies and can be revoked by the testator until death, and

b) By statute, it passes property acquired by the person making the will between its date and the date of the testator’s death
- Many old legal phrases are now redundant in the law of wills and succession:


a) "Last will and testament"

- No longer have to use the phrase "last will and testament" in drafting a will

- Testament: used to describe a disposition of personalty on death

- Will: used to describe a disposition of realty on death
- Now, "testament" is redundant…just use the term "will" (although many wills still redundantly begin with “This is the last Will and Testament of…”


b) "Give, bequeath, devise"



- Devise: a testamentary disposition of real property


- Bequest: a testamentary disposition of personal property


- Legacy: a gift of money

- Today, there is no substantive difference between these terms since real and personal property are treated the same way on death for the purpose of administration

- Codicil: testamentary document which supplements, explains, or modifies a will bearing an earlier date


- It is normally used only for minor amendments to the original document


- If major changes are required, it is customary to make a new will

- Testator: a person who makes the will (female = testatrix, plural = testators or testatrices)


- If the will is valid and is upheld after the testator’s death, he/she is said to die testate

- Testator may, in the will, devise their real property and give/bequeath their personal property


- The people named to take property in a will are beneficiaries
- Personal representative: real and personal property disposed of by the testator in a will passes to their personal representative, who distributes the property to the persons entitled under the will after payment of all debts and expenses


- Executor: person named in the will to administer the estate and is willing to act as such

- Administrator: person appointed by the court to administer the estate of somebody who dies intestate, or without a will

- If there is a will but it does not name an executor, or if the person named is unable or unwilling to act (or has predeceased the testator), the court will appoint an administrator with a will annexed 
- If there is a will, the personal representative must distribute the property according to its terms, and after proving the will in the court of probate, receives letters probate (if there is an executor) or letters of administration (if there is an administrator)

- Intestacy: if a person dies without a valid will, he/she is said to die intestate

- On the intestacy, the persons who are entitled to share in the estate are determined by statute

- Formerly, the realty descended directly to the heir-at-law while the personalty was distributed among the next-of-kin…however, this distinction was virtually disappeared since the dower and curtesy have been abolished

- Residue: what is left in the estate after all the specific dispositions have been made


- Specific dispositions are things given in the will specifically named to designated people

- ie: "To my niece, Allison, I leave my bottle cap collection", but if Allison dies before the testator, then her gift lapses and falls into the residue

- Residuary clause: a clause in the will that disposes of all the residue, ie: all the parts of the testator’s estate which he/she hasn’t specifically disposed of

- ie: Gifts such as “the balance of my estate”, “the rest of my estate”, and “all my property” if no other gifts have been made

- ie: "The residue or remainder of my estate is to be divided up equally between my two sons, J and M", and if the testators die before the testator, then the residue would pass on intestacy normally

- However, since they are sons (ie: considered "preferred beneficiaries"), their next-of-kin would have the benefit of s.29 of the anti-lapse provision of the Wills Act (see Chapter III)

____________________________________________________________________________________

2) DUTIES OF PERSONAL REPRESENTATIVES

- There are three kinds of proceedings with regard to wills:


a) Probate = the proving a will



- There are 3 things the personal representative must prove when probating a will:




i) Is the will valid?



ii) Does the document have testamentary force?

- ie: is it a will or something else?
iii) What are the contents of a document with testamentary force?

- ie: what words are in the will?



- There are two forms of probate:




i) Probate in common form = when the will is uncontested




ii) Probate in solemn form = when the will is contested

- At probate proceedings, it is not determined what a will means; that takes place during construction proceedings

- This class is focused almost entirely on the law of probate

- Q: “is this a will or not” rather than “what does a will mean” which is the focus of construction

b) Construction = deciding what a probated will means


- Once a will is probated, then it gets construed

- If parties don't understand a will, they must go to court and figure out the intent of the testator

- As opposed to probate, which is a question of fact, construction is a question of law

- W: the rules for admitting extrinsic evidence are much more restrictive during construction than they are during probate

- Note: construction is not covered in this course; only probate questions of fact


c) Wills variation = deciding whether to vary a probated will
- Succession cases can have several forms:


a) The beneficiaries (“B”) under a will v. the heirs at law or next-of-kin


b) The B's under one will v. the B's under another will


c) Spouse/children seeking a variation of the will



- ie: they weren't named but feel they should have been warned or were named but wanted more

- Before a personal representative has evidence to the world of title to the testator’s property, they must:
a) When there is a will, the executor must seek probate


- Executor must get letters probate from court/registry with the official power to deal with things



- Usually large amounts of money or real property


b) When there is no will, the administrator must seek letters of administration


- Different terminology but confers same title/duties as letters probate

- With both executors and administrators, the essential duties of the personal representative are to:


a) Acquire – get in the assets

b) Transfer – pay all debts and legacies (including advertising for creditors to make claims), transfer the bequests and devises and set up any trusts required by the will


c) Residue – distribute the residue

____________________________________________________________________________________

3) EXPECTANT INTEREST OF BENEFICIARIES
- Again, a will is ambulatory, revocable at any time, and does not take effect until the testator’s death

- Therefore, until the testator is dead, the persons named in the will as B’s don’t own the property the will purports to give them

- This is true because two events could occur:

a) Testator has a change of heart

- Since the property still belongs to the testator who might have a change of heart and leave the property to others by a subsequent testamentary disposition or inter vivos transfer


b) B dies before the testator



- If B predeceases testator, the gift lapses and property goes to others rather than B’s estate

- Therefore, until the testator is dead, the persons named in the will only have an expectation interest


- ie: they only have a hope of getting any property

____________________________________________________________________________________

II. SURVIVORSHIP
- Situation: If a testator and a beneficiary under a will, an intestate and their next-of-kin, an insured and the beneficiary under an insurance policy, or two joint tenants die in a common accident, or in circumstances in which it is uncertain who died first, who dies first?

- Note: may be similarly uncertain whether a person who has been missing has predeceased the testator, intestate, insured, or joint tenant

- This is important because for a beneficiary to receive property under a will, they must survive the testator; if not, B’s estate doesn’t get the gift and it lapses back into residue (unless there is an anti-lapse provision in the will)

- Example: A is a beneficiary under B's will; they die together, but A succeeds B for a moment…B dies first, and B's estate transfers to A and then passes down through A's estate


- If A dies before B, then the gift to A lapses and goes back into the residue of B's estate

- Common law: a person is presumed dead if they are not heard from for 7 years
Wing v. Angrave (1860 HL)…Courts will give effect from expressed rather than presumed intention

F:
- Underwood family dies in a boating accident, and the wills of both spouses stated: "If I die before my spouse, I give all my real and personal property to Mr. Wing"

I:
- Who gets the property?  The next-of-kin or Mr. Wing?

J:
- For next-of-kin, Wing loses out

A:
- Prima facie next-of-kin were entitled, and Mr. Wing had the burden of proof to prove who died first



- While there were wills for each spouse, Wing could succeed if he was entitled under either will


- He couldn't dispose of this burden of proving either the husband or wife died first, and since the will didn’t make any provision for a common death situation, he loses out


- As HL couldn't determine who died first, husband and wife's next-of kin receive property through an intestacy as legal intention couldn't be found to give any property to Wing

- Illustrates CL presumption of survivorship, where party receiving under will had burden of proof

R:
- Illustrates the formal nature of succession law, and courts will abide by the rules of succession even they go against the intention of the testator and produces an absurd result
- Despite the 7 year CL presumption, it is trumped by the BC Survivorship and Presumption of Death Act, which gives the Court the discretion to presume people dead

- If 2 people die at the same time, the younger is deemed to have survived under s.2(1)
- However, s.2(1) is subject to s.2(3) of the Act, which states if there is a provision in the will dealing with the problem, then the provision in the will is deemed to have been satisfied

- See the details in the Act:

2(1) General presumption of death

- "Except as provided in subsections (2), (3) and (4), if 2 or more persons die at the same time or in circumstances that make it uncertain which of them survived the other or others, those deaths are, for all purposes affecting the title to property, presumed to have occurred in the order of seniority, and accordingly the younger is deemed to have survived the older"

- Therefore, if two or more persons die at the same time, or if it is uncertain who died first, it is presumed that the younger survived the older

- s.2(1) deals with intestacies; s.2(3) deals with testacies
2(2) Exception for the Insurance Act
- "This section is subject to section 72 of the Insurance Act"

- s.72: If the insured and a B die at the same time (or in circumstances that make it uncertain who survived), money is paid out as if B died first

- Therefore, the presumption is reversed in situations involving an insured and a beneficiary under an insurance policy (in order to prevent insurance fraud)


2(3) Will can provide variation with respect to uncertain times of death

- "Subject to a contrary intention appearing by the instrument, if

(a)
an instrument contains a provision for the disposition of property operative in any one or more of the following cases, namely, if a person designated in the instrument

(i)
dies before another person,

(ii)
dies at the same time as another person, or

(iii)
dies in circumstances that make it uncertain which of them survived the other, and

(b)
the designated person dies at the same time as the other person or in circumstances that make it uncertain which of them survived the other,

then, for the purpose of that disposition, the case for which the instrument provides is deemed to have occurred"

- Presumption of death in s.2(1) is that younger survives the older; however, pursuant to s.2(3), if the will references that kind of situation, the provision in the will is deemed to have been fulfilled and overrides the presumption in s.2(1)


3(1) Petition for court order by interested persons

- "If, on the application of an interested person under the Rules of Court, the court is satisfied that

(a)
a person has been absent and not heard of or from by the applicant, or to the knowledge of the applicant by any other person, since a day named,

(b)
the applicant has no reason to believe that the person is living, and

(c)
reasonable grounds exist for supposing that the person is dead,

the court may make an order declaring that the person is presumed to be dead for all purposes, or for those purposes only as are specified in the order"

- Therefore, the Court can, on application by way of petition, presume that a person is dead


3(3) Presumption of death

- "Any interested person may, with leave of the court, apply to the court for an order to vary, amend, confirm or revoke an order made under subsection (1)"


5(1) Status of property if deceased later found alive

- "If a person who is presumed to be dead is, in fact, alive, any of his or her property that has been distributed in reliance on an order made under section 3, and not in contravention of section 4, is deemed to be a final distribution and to be the property of the person to whom it has been distributed as against the person presumed to be dead"

- W: there’s a contradiction, as s.5(1) says that a disposition of a presumption of death is final, yet s.5(2) says that a court can decide to give the property back


5(2) Possible to vary a section 5 order

- "Subject to subsection (1), if a person who is presumed to be dead is found by the court to be alive, the court may, on the application of any interested person, by order, give directions the court considers appropriate respecting the property of the person found to be alive and its preservation and return"

- W: if s.5(1) presumes an application to be prima facie final, but s.5(2) says it can be changed, it is confusing whether or not a person presumed to be dead, who has his/her property disposed of, has the opportunity to get it back if it turns out he/she is still alive

- Example of s.2(1): shipwreck where one is presumed to die; another is rescued but dies soon


- Q: who is presumed to die first?  Most cases deal with bombs or plane crashes where it’s easy…
- A: one party can try to convince the court on a balance of probabilities that one person died before the other and succeed

- ie: if there is a boat accident, with 2 people dying whereby one is old and another is a youthful swimmer, may be able to prove one would die sooner through expert medical evidence

- Example of s.2(3): A is 60, who says "I leave $200,000 to my wife, I leave the rest of my estate to my friend B, and if she dies before then I leave the rest to my friend C (residuary clause)"


- B, who is 20, dies in a car wreck with A and C simultaneously, who has no spouse or issue


- Q: Who takes the remainder of the estate?


- A: B takes because she is the younger person (if was older, would fall into residual and go to C)

Leach v. Egar (1990 BCCA)…Ex-husband gets windfall in case of family assets divided 1 month earlier

F:
- Husband and wife divorced and assets were divided, with the wife getting a $400,000 settlement

- Subsequently, the wife and her two children, ages 17 and 19, went on vacation, were lost at sea, and were declared dead under the BC Survivorship and Presumption of Death Act
- Wife died intestate, so on the intestacy the $400,000 passed to her children, who also died intestate and on their death reverted back to the former husband under intestacy statute

- Now, the wife’s mother brings an application to avoid a declaration that the wife was presumed to have died first under the Act, as it would be unfair for the bastard husband to get all the money

I:
- Could the ex-husband get the "windfall" as prescribed by the legislative presumptions?

J:
- Yes, for ex-husband

A:
- Not contrary to public policy that the former spouse benefit from the wife's estate in absence of any other legal impediments

R:
- Canadian law of wills is strict and is not about policy, but rather strict application of law
____________________________________________________________________________________

III. QUIZ #1

1.
The property of a dead person does not pass automatically to his or her heirs at law or the beneficiaries under his or her will.  The property of a dead person passes to his or her personal representative.

2.
An executor is appointed in a will.

3.
An administrator is appointed by a court when there is no will.

4.
An administrator with a will annexed is appointed by a court when a will names no executor or an executor cannot or won’t serve.

5.
True – when a person has not been heard of or from for seven years, there is a common law presumption that he or she is dead.

6.
If a beneficiary predeceases a testator, a gift to that beneficiary lapses and goes back to the testator’s estate unless there is an anti-lapse provision in the will.

7.
In general, if it must be determined for the purposes of succession which of two people died first, and no answer can be arrived at, the older is presumed to have died before the younger.

8.
One circumstance in which this is not true is when an insured and his or her beneficiary under the contract of insurance both die.  Then, the beneficiary is presumed to have died before the insured.

9.
Another circumstance in which the general presumption in question 8 does not apply is when the case involves a missing person and the court is prepared to find approximately when the missing person died, such as in a shipwreck situation.

10.
A legacy is a gift of money.

11.
A bequest is a testamentary disposition of personal property.

12.
A devise is a testamentary disposition of real property.

13.
The three types of legal proceedings having to do with will are probate, construction, and wills variation.

14.
The two types of probate are probate in common form and probate in solemn form.

15.
A document that modifies a will is called a codicil.

16.
When the validity of a will is contested, the fight is between the beneficiaries under the will and the heirs at law/next of kin or B’s under another will, or spouse/children seeking variation of the will.

____________________________________________________________________________________

CHAPTER TWO – INTESTATE SUCCESSION

I. INTRODUCTION

- Intestacy: dying without a will, or the passage of an estate other than by means of the testator's will by the legislature

- All Canadian provinces supply a "statutory will" for this particular situation, which directs who is entitled to the estate of the intestate

- Intestacy can result in three situations:


a) Person dies without a will


- BC Estate Administration Act acts as the “statutory will” for the deceased


b) Will is revoked before death or is declared invalid
- Can be due to improper execution, undue influence, capacity issues, ect…

- Wills always must be executed in the manner prescribed by the Wills Act
c) Will only partially disposes of the testator’s property

- Sometimes, a person leaves a valid will but fails to dispose of his/her entire estate either intentionally, through inadvertence, or because residuary gifts in the will are void

- If a person dies partially intestate, the will governs distribution of the deceased's estate to the extent that it is valid and effective, and the statute governs the remaining portions of the estate

- s.94 of the EAA: all the estate not disposed of by will must be distributed as if the testator had died intestate and had left no other estate:

- In the past, there were two kinds of passing of property:


a) Descent



- A "descent" – real property – was determined by the Courts of the Common Law


b) Distribution

- A "distribution" – personal property – was in the jurisdiction of the ecclesiastical court

(ie: courts having jurisdiction mainly in religious or spiritual matters)

- Common law: in the past, the rights of the surviving spouse used to be inequitably divided as follows:


a) Dower

- Wife gets a small house and 1/3 of the real property of the estate


b) Curtesy



- Husband gets 100% the wife's entire estate

- However, in modern times, the BC Estate Administration Act governs the passage of all real and personal property passing on an intestacy:


83
Intestate leaving spouse but not issue

- "If an intestate dies leaving a spouse but no issue, the person's estate goes to the spouse"

95(1) Abolition of dower

- "No widow is entitled to dower out of land of which her deceased husband died wholly or partially intestate, or in land which was absolutely disposed of by her husband in his lifetime or by his will"


95(2) Abolition of curtesy

- "No husband is entitled to an estate by the curtesy in the land of his deceased wife dying intestate"

- Note: property owned by the deceased in a joint tenancy is not part of the estate of the deceased


- Instead, it reverts back to the surviving joint tenant because of the right of survivorship

- Therefore, when a person dies, all of his/her property, except that held in joint tenancy, vests in the person's personal representative in trust to pay debts and funeral expenses, and then to distribute what remains among the persons beneficially entitled

____________________________________________________________________________________

II. DISTRIBUTION ON INTESTACY

1) INTRODUCTION

- This focuses on the BC Estate Administration Act (“EAA”) acting as the “statutory will” of the deceased

- Remember: the personal representative must pay all debts and legacies before distribution

- Therefore, the “estate” is not gross, it is net after joint tenancies/life insurance/RRSPs have been excluded and debts have been paid

- For the purpose of intestate succession, there are four important groups of relatives who may take:


a) Spouse or partner


- If a person dies intestate, leaving a spouse and no issue, the spouse gets 100% of the estate

b) Issue
- If a person dies intestate, leaving a spouse and there is issue (ie: living children, grandchildren, great-grandchildren, ect…), you have intestate issues and the distribution is more complicated

- Note: to “die without issue” means to die without descendants

c) Lineal ascendants and collaterals
- If there is no spouse or issue, but there are nephews and nieces, they along with any other next of kin of equal degree will take per capita (ie: in equal shares)


d) Crown



- If no next of kin survive at all, the property escheats back to the Crown

____________________________________________________________________________________

2) THE SURVIVING SPOUSE OR PARTNER

A) DEFINITION OF SPOUSE

- Until 2000, no statute conferred on partners of the same sex or opposite sex the right to inherit on the intestacy of their deceased partner

- Changes came in large part due to s.15 of the Charter, as the provinces feared that exclusion of common law spouses from the right to share on their partner's intestacy could be unconstitutional

- Therefore, BC was the first jurisdiction to confer the right on partners to inherit on the deceased partner's intestacy on the same basis as a spouse:


1
Definitions



- "In this Act,

"common law spouse" means either

(a)
a person who is united to another person by a marriage that, although not a legal marriage, is valid by common law, or

- W: if this means anything, it is a marriage that doesn't conform with the Marriage Act but the court deems significant enough to be a common-law marriage (ie: Inuit, post-war unregistered marriages, ect…)

(b)
a person who has lived and cohabited with another person in a marriage-like relationship, including a marriage-like relationship between persons of the same gender, for a period of at least 2 years immediately before the other person's death"

"spouse" includes a common law spouse"

- In BC, this spousal definition includes homosexual couples
- Therefore, under s.1, there are 3 conditions to be recognized as a common law spouse under the EAA:

a) Lived and cohabitated


- “Cohabitated” probably means getting it on, which probably excludes roommates


b) In a marriage-like relationship


- Gostlin: many factors considered, including integration of finances, mortgages, pensions, ect…

c) For at least two years immediately before death 

- Note: this 2 year “immediately before death” requirement is only under the EAA, as the 2 years in the Wills Variation Act does not have to be “immediately before death”

- Q: are the definitions of "spouse" in the Estate Administration Act and the Wills Variation Act the same?

- A: yes, as "has lived…for a period of at least 2 years" in the EAA and "is living and cohabitating with another person in a marriage-like relationship" in the WVA mean essentially the same thing

- "Cohabit" = live together and have a sexual relationship without being married, which prevents roommate buddies from claiming to be common-law spouses

- Therefore, the presence of the word "cohabit" seems to make a sexual relationship part of the requirement for common-law spouse

- Once the court finds somebody a "common-law spouse", there is no more discretion; they are a spouse for the purpose of the intestacy
Gostlin v. Kergin (1986 BCCA)…Financial and moral factors for spouses in a “marriage-like relationship” 

F:
- Parties were unmarried, then separated, and Ms. Gostlin brought an action claiming an interest in the house where they had lived as well as an order for family maintenance support


- Wouldn’t have been spouses under the EAA as they weren’t together for 2 years “immediately before death”, but this application was made under the Family Relations Act
I:
- Were they spouses for the purpose of maintenance and support under the Family Relations Act?

J:
- Yes, for Ms. Gostlin…discharged burden that they lived in a “marriage-like relationship”

A:
- Lambert J.A. discussed the important features of the relationship that should be considered:

- "Q: If each partner had been asked, at any time during the relevant period of more than two years, whether, if their partner were to be suddenly disabled for life, would they consider themselves committed to life-long financial and moral support of that partner, and the answer of both of them would have been "Yes", then they are living together as husband and wife. If the answer would have been "No", then they may be living together, but not as husband and wife"

- "Of course, in the particular circumstances of any case, the answer to that question may prove elusive. If that is so, then other, more objective indicators may show the way:

a) Did the couple refer to themselves, when talking to their friends, as husband and wife, or as spouses, or in some equivalent way that recognized a long-term commitment?

b) Did they share the legal rights to their living accommodation?

c) Did they share their property?

d) Did they share their finances and their bank accounts?

e) Did they share their vacations?

f) In short, did they share their lives?

g) And, perhaps most important of all, did one of them surrender financial independence and become economically dependent on the other, in accordance with a mutual arrangement?"

- "All those questions, and no doubt others, may properly be considered as tending to show whether a couple who lived together for more than two years have done so with the permanent mutual support commitment that, in the relevant sense of the Family Relations legislation, constitutes living together as husband and wife"


- Note: if they shared a lot of property, a lot will go on joint tenancy and will not go on intestacy

R:
- If a common law husband and wife have a mutually supportive relationship of which they have lived together for more than two years, they will be a "spouse" for the purposes of both the Family Relations Act and the Estate Administration Act
____________________________________________________________________________________

B) WHEN THERE ARE NO SURVIVING ISSUE

- Issue: all lineal descendants of the deceased, and under s.81 of the EAA, this is not limited to children 

- Again, the BC EAA allows common law spouses of the same or opposite gender to share on their deceased partner's intestacy

- Section 83 of the EAA mirrors legislation in other provinces in Canada that spouse gets 100% when their spouse dies without issue:


83
Intestate leaving spouse but no issue

- "If an intestate dies leaving a spouse but no issue, the person's estate goes to the spouse"

- Note: section 85.1 of the BC EAA allows for more than one person to be entitled to the spousal share:


85.1 Spousal share if 2 or more persons are entitled as spouse

- "For the purposes of section 85, if 2 or more persons are entitled as a spouse they share the spousal share in the estate in the portions determined by the court as the court considers just"

- Therefore, you can have more than one spouse and the court then must exercise discretion as to how to distribute between the spouses

- ie: you could have a CL spouse, walk out of the house, go down to Las Vegas, and get married to another person in a drunken stupor
____________________________________________________________________________________

C) PREFERENTIAL SHARE
- If issue survive, the surviving spouse is entitled to a preferential share of the intestate's estate

- Note: if the deceased died partially intestate, the surviving spouse is still entitled to a preferential share, but the share is reduced by the amount, if any, that he/she received under the will

- See the BC EAA, which gives a preferential share of $65,000 to the surviving spouse if the net value of the estate is greater than that amount:


85(1) Estate is net, not gross
- "In this section, "net value" means the value of an estate wherever located, both in and out of British Columbia, after payment of the charges on it and the debts, funeral expenses, expenses of administration and probate fees"


85(3) Intestate leaving spouse and issue

- "If the net value of the person's estate is not greater than $65 000, the estate goes to the spouse"


85(4) Intestate leaving spouse and issue

- "If the net value of the person's estate is greater than $65 000, the spouse is entitled to $65 000, and has a charge on the estate for that sum"

____________________________________________________________________________________

D) DISTRIBUTIVE SHARE

- After the preferential share, the surviving spouse is entitled to a distributive share out of the residue of the intestate’s estate, which varies depending on how many children or issue survive

- Note: while the $65,000 preferential share is reduced by any amount the surviving spouse received under the will if there is a partial intestacy, the distributive share is not reduced

- Distributive share of the surviving spouse is provided for by s.85 of the BC EAA:

85(5) Intestate leaving spouse and issue

- "After payment of the sum of $65 000, the residue of the estate goes as follows:

(a)
if the intestate dies leaving a spouse and one child, 1/2 goes to the spouse;

(b)
if the intestate dies leaving a spouse and children, 1/3 goes to the spouse"

- Therefore, the spouse gets ½ interest where there is issue from only one stripe but gets 1/3 interest where there is issue from more than one stripe

85(6) Intestate leaving spouse and issue

- "If a child has died leaving issue and the issue is alive at the date of the intestate's death, the spouse takes the same share of the estate as if the child had been living at the date"


- Confirms per stirpes distribution for the children/issue

- Note: inter vivos agreements (ie: pre-nuptial agreements) usually survive during intestacy, so therefore a spouse can waive their $65,000 preferential share

- A person can waive (by contract or by agreement) rights where the EAA gives a person a fixed statutory share (ie: spouse' first $65,000 preferential share)

- However, a waiver to apply for a discretionary share (ie: s.98 application by a separated spouse, or under the WVA) has not been held to be binding

- Court can take the waiver into account as part of their discretion but will never treat it as binding
____________________________________________________________________________________

E) OTHER RIGHTS

- Under the BC EAA, the surviving spouse is entitled to a life interest in the spouse's main residence and to the household furnishings in addition to the $65,000 preferential and ½ or 1/3 distributive shares:


96(2) Spousal home and household furnishings to spouse

- "Despite section 95, and in addition to any other provision in this Part, but subject to section 98, in an intestacy,

(a)
except where it would otherwise go under this Part to a surviving spouse, the spousal home devolves to and becomes vested in those persons by law beneficially entitled to it and, subject to the liability of the land comprising the spousal home for foreclosure or the payments of debts, those persons must hold the spousal home in trust for an estate for the life of the surviving spouse, or so long as the surviving spouse wishes to retain the estate for life, and

(b)
the household furnishings go to the surviving spouse"

- Q: what is the nature of the LE in the matrimonial home that the surviving spouse gets on intestacy?
Aho Estate v. Kelly (1988 BCSC)…LE in matrimonial home given to surviving spouse “where possible”

F:
- The widow of a man that died intestate continued to reside in the matrimonial home, but the home had to be sold to satisfy the debts of the estates

- Husband's natural born children from his previous marriage claim that the widow's life interest shouldn’t' survive the sale of the matrimonial home when the sale is required to pay debts

I:
- What is the nature of the surviving spouse's life interest under s.96(2)?

J:
- For estate, widow gets no funds from sale of matrimonial home

A:
- Legislative intent: ensure that, where possible, the surviving spouse not be left homeless as a result of an intestate distribution

- Statute had words “subject to the liability of the land comprising the matrimonial home for foreclosure or payment of debts”

R:
- If the matrimonial home needs to be sold to satisfy the estate's debts, the right to the life interest in favour of the surviving spouse is terminated

Kwasnycki v. Kwasnycki Estate (1990 BCSC)…Surviving spouse gets full interest in matrimonial home

F:
- P was the only child of the father's first marriage, as the mother died and the father remarried


- D is the second wife, and P/D are the sole intestate successors when the father died intestate


- Sometime after dad died, D lived in the matrimonial home, remarried, and went to go and live with her new husband; house was later leased and sold, and P applied for an accounting of the lease funds

I:
- Can the only child get an accounting for the lease funds?

J:
- No, for second wife

A:
- Under the BC EAA, the matrimonial home is vested in those entitled to it, and spouse gets a LE


- Rule of LE: tenant has the right to full enjoyment of the land during continuance of the estate, subject to the duty of leaving it unimpaired for the remainderman


- Normally, life tenant is entitled to net income of property, but the lease granted by the life tenant is valid only during subsistence of his/her interest in the land

R:
- Aho is obiter which said that surviving spouse only had a "right to enjoy" the matrimonial home as residence for life; rather, the life estate is an inherent right of a life tenant to receive the rents and profits of the land during the life estate

____________________________________________________________________________________

F) SPOUSAL DISENTITLEMENT

- In BC, a spouse who has lived separate from the deceased for one year or more is barred from sharing in the estate unless the court directs otherwise under s.98 of the EAA

- However, a separated spouse may apply for a discretionary share under the EAA on intestacy; or, if the spouse dies testate, can apply for variation under the WVA
- Note: s.98 of the EAA no longer excludes spouses in an adulterous relationship at the time of the spouses' death
- See s.98 of the BC EAA:


98(1) Separation of spouses as a bar

- "In an intestacy, unless the court on application orders otherwise, the surviving spouse takes no part of the deceased spouse's estate if the spouses

(a)
had, immediately before the death of one spouse, separated for not less than one year with the intention of living separate and apart, and

(b)
had not during that period lived together with the intention of resuming cohabitation"


- Note: the court still has discretion with "unless the court orders otherwise"


98(2) Surviving spouse application for a discretionary share

- "On the application of the surviving spouse, the executor or administrator or any person interested in the estate of the deceased spouse, and on evidence the court considers relevant, the court may

(a)
determine the matter, and

(b)
in its discretion, direct the costs to be paid out of the estate of the deceased spouse"



- Tretiak: spouse may apply for a discretionary share if they are in "need"

98(3) Separation of spouses as a bar

- "An application to the court under this section must not be made unless it is commenced not later than 6 months after the date of the issue of letters of administration of the deceased spouse's estate"

- Therefore there is a 6 month limitation period on applications for discretionary shares

- Therefore, under s.98(1), there are 4 elements that create a rebuttable presumption of separation:


a) Separation took place before death


b) Separation for at least one year


c) Intention to live separate and apart


d) Not living together with an intention to resume cohabitation
- Divorced spouses: they are SOL; they get nothing on an intestacy and may not apply for a discretionary shared under the EAA, as s.98 is limited to separated spouses 
Law v. Tretiak (1993 BCCA)…Criteria to be used on separated spouses’ application for support 

F:
- Widowed spouse separated for more than one year, applied under s.98, but TJ refused to hear it

- If the widowed spouse was excluded, deceased' only successor was his mother, who was 90 years old with a monthly income of $826 v. widow's annual income of $12,800

- Widow appealed to the BCCA for a discretionary share of the estate under s.98(2)
I:
- Could the separated spouse have an award in her favour?  What criteria are relevant?

J:
- Court awarded widow $25,000 out of an estate that amounted to $50,000 (ie: got ½ of estate)

A:
- Don't need to look to the Estate Administration Act for help with wills variation, but can use the Wills Variation Act to assist in interpreting the EAA

- W: interesting because can't do vice versa; can't use EAA to assist in interpreting WVA
- Factors a court will consider when considering awarding a separated spouse a share under s.98(2):


a) "Need"
- Must include not only his/her present requirements, but also consideration of how the spouse was maintaining in the past



b) Size of estate




- Here, was pretty small (ie: $50,000)


c) Nature and duration of the marriage



- Short time diminishes the moral duty he owed his wife and confines entitlement to need
- W: need can overcome everything else, so if spouse is in need, they can take from the spouse

- If court hadn't exercised discretion, full $50,000 wouldn't gone to the 92-year-old mother

- Therefore, where widowed spouse is in need, and other party is not in need, then widowed spouse should at least get something

R:
- A surviving separated spouse, while prima facie disentitled to share in the deceased' estate, may make an application to the court to share if they have a need for money
____________________________________________________________________________________

3) ISSUE

A) DISTRIBUTION

- After the surviving spouse's shares have been paid, the intestate's issue are entitled to the balance
- Note: two recent changes to BC law where a child is a child no matter what their rel’t to their parents:
a) An adopted child is a "child" for the purposes of the Estate Administration Act

- Therefore, they are treated exactly the same as a natural child of the adopting parents



- Upon adoption, they cease to be a child of the natural parents

- However, there is no room for equity here, as children must be formally adopted under the strict language of the Adoption Act
b) Illegitimacy is no longer an issue

- Even if you don't know that a child is your child, being your biological child is enough to qualify he/she to take on intestacy

- Conversely, just because you treat someone as your child, even someone who is your stepchild, they cannot take under intestacy unless they are formally adopted

- Note: pregnant exception in the EAA:


91
Posthumous births

- "Descendants and relatives of the intestate, conceived before the person's death but born afterwards, inherit as if they had been born in the lifetime of the intestate and had survived the intestate"

- Therefore, children conceived before but born after the death of the intestate are treated as though they were born in the intestate’s lifetime and are equally entitled to inherit

- Example distribution schemes: (I = intestate, S = surviving spouse, A, B, C, ect… = issue)

1.





I

--------------------------------------------------






S = first $65,000, ½ of remainder

--------------------------------------------------






A = other ½ of remainder, from which S gets LE and household furnishings (“HF”)

2.





I

--------------------------------------------------






S = first $65,000, ½ of remainder plus LE and HF

--------------------------------------------------






A = other ½ of remainder






B = dead






C = dead

3.





I

--------------------------------------------------






S = first $65,000, ½ of remainder plus LE and HF

--------------------------------------------------






A = 1/3 of remainder






B = 1/3 of remainder






C = 1/3 of remainder

- Therefore, lineal descendants always share in the estate of the intestate per stirpes, which is important when the intestate’s children have grandchildren and the remainder must be shared among them:

4.






I

--------------------------------------------------






S = first $65,000, 1/3 of remainder plus LE and HF

--------------------------------------------------






A with 4 kids = A gets 1/3 of remainder, 4 grandchildren get nothing






B with 2 kids = B gets 1/3 of remainder, 2 grandchildren get nothing






B dead, leaving 3 kids Q, R, and S…these 3 grandchildren share per stirpes







Q = 1/3 x 1/3 = 1/9 of remainder






R = 1/3 x 1/3 = 1/9 of remainder







S = 1/3 x 1/3 = 1/9 of remainder

5.






I

--------------------------------------------------






S = first $65,000, 1/3 of remainder plus LE and HF

--------------------------------------------------






A with 4 kids = A gets ½ x 2/3 = 1/3, 4 grandchildren get nothing

B = dead, leaving 2 kids T and U who are also dead, means no issue






C = dead, leaving 3 kids Q, R, and S…these 3 grandchildren share per stirpes






Q = 1/3 x ½ x 2/3 = 1/9 of remainder







R = 1/3 x ½ x 2/3 = 1/9 of remainder







S = 1/3 x ½ x 2/3 = 1/9 of remainder

6.





I

--------------------------------------------------






S = first $65,000, 1/3 of remainder plus LE and HF

--------------------------------------------------






A = dead, leaving 2 kids M and N…these grandchildren share per stirpes






M = ½ x ½ x 2/3 = 1/6 of remainder







N = ½ x ½ x 2/3 = 1/6 of remainder






B = dead, leaving 3 kids Q, R, and S…these grandchildren share per stirpes






Q = 1/3 x ½ x 2/3 = 1/9 of remainder







R = 1/3 x ½ x 2/3 = 1/9 of remainder







S = 1/3 x ½ x 2/3 = 1/9 of remainder






C = dead, leaving 2 kids T and U who are also dead, means no issue

7.





I

--------------------------------------------------






S = first $65,000, 1/3 of remainder plus LE and HF

--------------------------------------------------






A = dead, leaving 4 kids M, N, O, and P…some are dead and some are not







M = dead, leaving 1 kid V who share per stirpes







V = ¼ x ½ x 2/3 = 1/12 of remainder, or what M would have taken







N = alive with no children = ¼ x ½ x 2/3 = 1/12 of remainder







O = dead, leaving 2 kids W and X who share per stirpes







W = ½ of ¼ of ½ of 2/3 = 1/24 of remainder








X = ½ of ¼ of ½ of 2/3 = 1/24 of remainder







P = alive with no children = ¼ x ½ x 2/3 = 1/12 of remainder






B = dead, leaving 3 kids Q, R, and S…some are dead and some are not







Q = dead, leaving 1 kid L who shares per stirpes







L = 1/3 x ½ x 2/3 = 1/9 of remainder







R = alive with no children = 1/3 x ½ x 2/3 = 1/9 of remainder







S = dead, leaving 2 kids Y and Z who share per stirpes







Y = ½ x 1/3 x ½ x 2/3 = 1/18 of remainder








Z = ½ x 1/3 x ½ x 2/3 = 1/18 of remainder






C = dead, leaving 2 kids T and U who are also dead, means no issue

____________________________________________________________________________________

B) ADVANCEMENT

- Sometimes, a parent makes a substantial inter vivos gift to a child with the intention that the gift shall be taken into account in determining the child's share in the parent's estate

- However, if the parent then dies intestate, there are s.92 "hotchpot" provisions to deal with the matter:


92(1) Advances to children

- "If any child of a person who has died wholly intestate has been advanced by the intestate by portion, the portion must be reckoned, for the purposes of this section only, as part of the estate of the intestate distributable according to law"

- Therefore, if a person who dies intestate gives a child a gift of money, it is not considered an advancement of their intestate share

92(2) Exclusion from share in the estate

- "If the advancement is equal to or greater than the share of the estate that the child would be entitled to receive as above reckoned, the child and the child's descendants must be excluded from any share in the estate"

- ie: if child gets a $20,000 advance, but share of the estate would have been less than $20,000, they are not entitled to share in the estate


92(3) Sharing in the estate

- "If the advancement is not equal to the share, the child and the child's descendants are entitled to receive so much only of the estate of the intestate as is sufficient to make all the shares of the children in the estate and advancement equal as nearly as can be estimated"

- ie: if child gets a $20,000 advance, but share of the estate would have been greater than $20,000, they are entitled to share

92(5) Onus

- "The onus of proving that a child has been maintained or educated, or has been given money, with a view to a portion is on the person so asserting, unless the advancement has been expressed by the intestate, or acknowledged by the child, in writing"

- Therefore, share must be expressed by the intestate OR acknowledged by the child
- Q: how do you determine distribution of the estate if there is an advancement under s.92?


- A: Use a "Hotchpot" calculation, which is used to determine only entitlement, not distribution

- See calculations on page 26 of materials


- Note: if only 2 kids, not 3, spouse will get ½ and not a 1/3, so be careful

- Note: BCLF seeking to abolish the "hotchpot" rule and s.92, as the function of intestacy is to distribute what was left of the intestate's property at time of death, not to redress inequalities existing during the intestate's lifetime

- Example of hotchpot calculations: a spouse, 3 children (A, B, C) and advance to A of $20,000 that was in writing and acknowledged by the child under s.92(5):


a) Calculation of entitlement, not distribution


i) Estate = $75,000




 
$20,000 (amount of advancement)




+
$75,000 (amount of estate)




=
$95,000 (hotchpot under s.92)




--
$65,000 (preferential share to spouse under s.85)




=
$30,000 x 1/3 = $10,000 to spouse (under s.85(5)(b))




--
$10,000 (distributive share to spouse)




=
$20,000 x 1/3 = $6,666 to children A, B, and C




- Since $6,666 is less than the $20,000 advance, A gets nothing pursuant to s.92(2)


ii) Estate = $200,000




$20,000 (amount of advancement)




+
$200,000 (amount of estate)




=
$220,000 (hotchpot under s.92)




--
$65,000 (preferential share to spouse under s.85)




=
$155,000 x 1/3 = $51,666 to spouse (under s.85(5)(a))




--
$51,666 (distributive share to spouse)




=
$103,333 x 1/3 = $34,444 (to children A, B, and C)

- Since $34,444 is more than the $20,000 advance, A is entitled to share in the intestate’s estate pursuant to s.92(3)

- Careful: can't use the $34,444 figure from the calculation of entitlement above for distributive shares, as it will lead to an incorrect distribution…instead, go to step 2 below once entitlement is determined:

b) Correct calculation of distribution



i) Estate = $75,000





$75,000 (amount of estate, advancement not added in calculations under s.92(3))




--
$65,000 (preferential share to spouse under s.85)




=
$10,000 x 1/3 = $3,333 (distributive share to spouse)




--
$3,333 (to spouse)




=
$6,666 x ½ = $3,333 (split between B and C, as A not entitled to share under s.92(2))





$68,333 (to spouse)




+
$3,333 (to B)




+
$3,333 (to C)




=
$74,999 (amount of estate)



ii) Estate = $200,000





$200,000 (amount of estate, don't add advancement before entitlement to spouse)




--
$65,000 (preferential share to spouse under s.85)




=
$135,000 x 1/3 = $45,000 (distributive share to spouse)




--
$45,000 (to spouse)




=
$90,000 (to children A, B, and C)




+
$20,000 (amount of advance to A)




=
$110,000 x 1/3 = $36,666 (distributive share to A, B, and C)





$110,000 (to spouse)




+
$16,666 (to A, minus $20,000 advancement)




+ 
$36,666
(to B)




+
$36,666 (to C)




=
$199,998 (amount of estate)

____________________________________________________________________________________

4) LINEAL ASCENDANTS AND COLLATERALS

- Q: what happens when all of the intestate’s spouses and issue (ie: children/grandchildren) are dead?

- (repeat after Wexler): Except for a legal adoption, in order to take on an intestacy, you must be related to the deceased by blood or be the spouse of the deceased


- This is in contrast to provisions in the Wills Act for spouses of relatives that can take under a will


- Therefore, spouses of blood relatives of the intestate can never get property on an intestacy

- There are two kinds of blood relatives that can take in this situation if there is no spouse or issue:


a) Lineal ascendants
- These are direct ancestors of the intestate

- ie: parent, grandparent, great-grandparent, great-great grandparent

- Unlike lineal descendants (ie: children and grandchildren), they are not part of the issue


b) Collaterals



- These are issue of the ascendants other than the intestate and his or her issue



- ie: brother/sister, nephew/niece, uncle/aunt/ first cousin, first cousin once removed, ect…

- There are 5 distribution rules provided for by s.86 of the BC EAA when all spouses or issue are dead:


a) Parents alive

- If no spouse or issue survive, the surviving parents take all equally or, if only one survives, he or she takes all


b) Siblings alive

- If no parents survive, the brothers and sisters share the estate equally with representation being permitted among the brothers’ and sisters’ children


c) Nephews and nieces alive


- If no brothers and sisters survive, nephews and nieces share per capita (children can’t share)


d) Other next of kin alive

- If no nephews or nieces survive either, any other next of kin of equal degree on the table of consanguinity will take per capita

e) Everybody’s dead



- If no next of kin can be found, intestate’s property becomes property of the Crown either by:




i) Realty – real property escheats to the Crown




ii) Personalty – person property goes to the Crown bona vocantia (“treated as abandoned”)

- Q: what is the difference between per stirpes and per capita?


- Per stirpes = taking derivatively by representation of their parents


- Per capita = taking an equal share

- Example:



Per Stirpes











Per Capita




I













I



B
B
S(dead)









B(dead) B(dead)
S(dead)


N1
N2
N3
Nothing












Nephews/nieces share per stirpes






Nephews/nieces share per capita

- For more detail on what happens when the intestate has no surviving spouse nor issue, see the EAA:


a) Estate goes to parents if no spouse and no issue


86(1) Estate going to parents

- "If an intestate dies leaving no spouse or issue, the person's estate goes to the person's father and mother in equal shares if both are living"



86(2) Estate going to the survivor

- "If either of the person's mother or father is dead, the estate goes to the survivor"

- W: why does language change from "father and mother" in s.86(1) to "mother and father" in s.86(2)?  Clear misogyny, as when they speak of the person dying they speak of the "mother" first, but when they speak of taking property they speak of the "father" first


b) Estate goes to brothers and sisters if parents are dead and no spouse or issue


87(1) Estate going to brothers and sisters

- "If an intestate dies leaving no spouse, issue, father or mother, the person's estate goes to the person's brothers and sisters in equal shares"



87(2) Estate going to children of deceased brother or sister

- "If a brother or sister is dead, the children of the deceased brother or sister take the share their parent would have taken if living, but further representation must not be admitted"

c) Estate goes to nieces and nephews


88
Estate going to nieces and nephews

- "If an intestate dies leaving no spouse, issue, father, mother, brother or sister, the person's estate goes to the person's nephews and nieces in equal shares, and representation must not be admitted in any case"

- Note: if all brothers and sisters predecease the intestate, the living nieces and nephews take per capita, and the children of the deceased nephews and nieces don't take at all
- "Representation must not be admitted" = great nephews/nieces get nothing, stirpes ends

- Effect of s.88 is, in the event that all siblings die before intestate, nephews and nieces share per capita and kids of nephews/nieces don't take at all

d) Estate going to next of kin



89
Estate going to next of kin

- "If an intestate dies leaving no spouse, issue, father, mother, brother, sister, nephew or niece, the person's estate must be distributed equally among the next of kin of equal degree of consanguinity to the intestate, and representation must not be admitted in any case"

- Example: intestate dies, no spouse, parents are dead, only brothers, sisters, and nieces/nephews alive:


- Per stirpes distribution ends at nieces/nephews

- Only change would be under a s.89 distribution, where the great nephews/nieces are the only next-of-kin alive and get the estate in equal shares

- Exception: if grandfather/grandmother is alive, they would take instead of the great nephews/nieces because they are closer in "consanguinity to the intestate" under s.89
- Q: how to follow the "table on consanguinity" on p.28 of the materials? See s.90 of the EAA:


90(1) Kindred and half-blood

- "For the purpose of this Part, degrees of kindred are to be computed by counting upward from the intestate to the nearest common ancestor and then downward to the relative"


90(2) Kindred and half-blood

- "The kindred of the half blood inherit equally with those of the whole blood in the same degree"

- Therefore, if there are children from a different marriage, and the intestate have half-brothers and half-sisters, they still share equally with intestate's kindred brothers and sisters

- In other words, under s.90, count up then down, and count each step as one, with levels being:


a) Level 1 = parents and children


b) Level 2 = grandparents, grandchildren, and siblings



- Note: grandparents only take after siblings and nephews take and they have consanguinity


c) Level 3 = great grandparents, uncle/aunt, nephew/niece

- Note: the per stirpes distribution scheme no longer apply after level 3, so after this they only take if they have an appropriate level of consanguinity to the intestate

- Therefore, for level 4 and below, next-of-kin take per capita and share equally


d) Level 4 = great-grandparents, great uncle/aunt, first cousin, great nephew, ect…

- Example:

      G (2)--------------------- U/A (3)

      |




   |  |

F – M (1)


    
  FC FC (4)

   |






 |     

   I – B – S (2)



FCOR (5)


 |

    N, N, N, N, N, N, N (3)




  |

                    GN, GN, GN, GN, GN, GN, GN (4)

- Distribution: as follows…
a) If all alive, father and mother take

b) If father is dead, mother takes

c) If both parents are dead, brother and sister take ½ each as they share per stirpes
d) If parents and brother are dead, sister takes ½ and 7 nephews take 1/7 x ½ = 1/14 each

e) If nephew with kids dies, 6 nephews take 1/6 of ½ = 1/12 each

f) If brother and all nieces and nephews die, but sister is still alive, sister takes all

g) If parents, siblings, and nieces/nephews are all dead, go to the numbers and the table of consanguinity, so the grandparents would take first, then follow the numbers

h) Any kin can take, but stop when you get to the first kin, look and see if there is any kin of equal consanguinity…can go down in degrees forever; if none, they take all; if yes, they share per capita
i) Children of kin don't take, as they're a lower degree and no representation is permitted

____________________________________________________________________________________

III. STATUTORY ANTI-LAPSE PROVISIONS
- Lapse: a rule of law whereby a gift to a beneficiary who predeceases the testator fails/lapses


- The gift will not pass to the beneficiary’s estate; rather, it will revert back to the residude


- It is possible for a testator to avoid the effects of lapse by making anti-lapse provisions in the will

- The doctrine of lapse is inconvenient and likely to be contrary to the testator’s intention

- Therefore, under s.29(2), if the testator leaves property to their brother/sister who predeceases the testator, who has a spouse but no issue, it can go to the spouse

- Q: when will a gift "lapse" when the beneficiary dies before the testator?


a) Statutory anti-lapse provision means it can go the B's spouse or remaining issue


b) If not, but if will contemplates situation, the provision takes effect


c) s.2(3): in the event that it is unclear who dies first, the provision takes effect

d) If gift fails for any reason (ie: B signed as a witness), gift lapses back to the estate, and if there is residuary clause, it goes into the residue; without a residuary clause, it reverts to the intestacy
- Section 29 of the Wills Act, which includes a statutory anti-lapse provision:


29(1) Gifts to issue predeceasing testator

- "Unless a contrary intention appears by the will, if a person dies in the lifetime of a testator either before or after the testator makes the will and that person

(a)
is a child or other issue or a brother or sister of the testator to whom, either as an individual or as a member of a class, is devised or bequeathed an estate or interest in property not determinable at or before his or her death, and



- ie: something other than a life estate is left to a child or other issue in a will

(b)
leaves issue any of whom is living at the time of the death of the testator,

the devise or bequest does not lapse, but takes effect as if it had been made directly to the persons among whom and in the shares in which the estate of that person would have been divisible if the person had died intestate without leaving a spouse and without debts immediately after the death of the testator"

- This is the same result as under an intestacy, except that s.29(2) is added on…


29(2) Gifts to issue predeceasing testator

- "Unless a contrary intention appears by the will, if a person dies in the lifetime of a testator either before or after the testator makes the will and that person

(a)
is a child or other issue or a brother or sister of the testator to whom, either as an individual or as a member of a class, is devised or bequeathed an estate or interest in property not determinable at or before his or her death, and

(b)
leaves a spouse but does not leave issue any of whom is living at the time of the death of the testator,

the devise or bequest does not lapse, but takes effect as if it had been made directly to the persons among whom and in the shares in which the estate of that person would have been divisible if the person had died intestate and without debts immediately after the death of the testator"

____________________________________________________________________________________

IV. QUIZ #2

1.
A person who dies without a will is said to die intestate.

2.
Where there is no will, the real property of a deceased passes to heirs at law by descent; personal property passes by distribution.

3.
“A” dies intestate leaving a spouse and:



a) No issue: A’s spouse takes 100% of the estate.


b) 1 child: A’s spouse takes first $65,000, plus ½ of the remainder, plus a life estate in the matrimonial home and the household furnishings.


c) 3 children: A’s spouse takes first $65,000, plus 1/3 of the remainder, plus LE and HF

d) 2 grandchildren who are brothers: A’s spouse takes first $65,000, plus ½ of the remainder, plus LE and HF


e) 2 grandchildren who are cousins: A’s spouse takes first $65,000, plus 1/3 of the remainder, plus LE and HF

4.
“A” dies intestate, leaving B, a daughter, who has never had any children; C and D, two great grandchildren who are siblings; and E, a great grandchild who is the cousin of C and D.  Who gets what?  (Note: because of an ambiguity in question 4, there are two different correct answers)
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a)
B = 1/3







b)
B = 1/2

C = ½ x 1/3 = 1/6





C = ½ x ½ x ½ = 1/8

D = ½ x 1/3 = 1/6





D = ½ x ½ x ½ = 1/8

E = 1/3








E = ½ x ½ = ¼

5.
“A” dies intestate, leaving B, a brother who has never had any children; C and D, two great nephews who are siblings; and E, a great niece who is the cousin of C and D.  Who gets what? (Note: the ambiguity in question 4 is also in question 5, but there is only 1 correct answer to question 5).
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a) and b)
B = 100%






C = 0






D = 0


E = 0 as no further representation is permitted because one sibling of the intestate is still alive pursuant to s.87(2)

6.
“A” dies intestate leaving no spouse and no issue.  Who gets A’s estate?



a) A’s mother and father.



b) If A has no mother or father, A’s sisters and brothers.

7.
“A” dies intestate, leaving B, a brother, four nephews and one niece.  C and D, two of the nephews, are the sons of B.  E and F, the other nephews, are the sons of A’s dead brother.  G, the niece, is the daughter of A’s dead sister.  Who takes what?


B = 1/3
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B--------
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x--------
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D = 0 (no further representation permitted)
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E = ½ x 1/3 = 1/6





C

D
E

F
G



F = ½ x 1/3 = 1/6















G = 1/3

8.
“A” is 60.  His will says: “I leave $200,000 to my wife.  I leave the rest of my estate to my friend Claudine and if she dies before me, I leave the rest of my estate to my older brother, Charles.”  Claudine, who is 20, dies in the car wreck with A and Charles, who has no spouse or issue.  Who takes the remainder of A’s estate?

a) A’s wife, as while s.2(1) of the BC Survivorship and Presumption of Death Act creates a presumption that Claudine dies first, s.2(3) says that if the testator anticipates that situation, “the case for which the instrument provides is deemed to have occurred”…therefore, the rest of A’s estate goes the Charles, the gift lapses and goes into residue for A’s wife since Charles, without a spouse or issue that could take under s.29 of the Wills Act
9.
An adopted child can only inherit from his or her biological parents.  False (unless there is a will)

10.
“A” dies intestate, leaving only her spouse, with whom she fought bitterly and from whom she has been separated for 6 months.  He takes her whole estate.  True, as the spouse must be apart for at least one year to be disentitled under s.98(1) of the Wills Act.

11.
“A” dies intestate, leaving only a spouse from whom she has been separated for 12 years.  In no circumstance can he take any of her estate.  False, as the separated spouse can make an application to the court for a discretionary share under s.98(2) of the Wills Act.

12.
N and M are not married, but they have been living together as husband and wife for 3 years.  Each works and they pool their income and spend it on their joint expenses.  M, who is not legally married and has no issue, dies intestate.  What, if anything, does N take?  100%, as the s.1 definition of “common law spouse” includes spouses who have lived and cohabitated in a marriage-like relationship for at lest two years immediately before death.

13.
“A” dies intestate, leaving a pregnant wife who subsequently gives birth to twins B and C.  C dies at 6 weeks of age.  Describe the ultimate division of A’s estate.



a) Spouse = $65,000 + 1/3 = LE + HF


b) B = 1/3


c) C = 1/3, but due to s.91 of the Wills Act, the gift vests when the child is born and when C dies, C’s 1/3 of the estate reverts back to the spouse
14.
Property owned in a joint tenancy is part of the estate of the first joint tenant to die.  False, as the property goes to the surviving spouse pursuant to their right of survivorship.

15.
“A” in her will leaves $100,000 to her brother, B, and the remainder to her friend Carl.  A and B die in a plane crash.  Carl gets everything unless: (Remember s.2(1) where older presumed to die first)



a) It is proven that B died before A



b) A leaves a spouse or issue



c) B has a spouse or issue



d) Carl dies before A



e) A is older than B



f) If the will is invalid



g) If Carl or Carl’s wife witnessed the will, the will is valid but Carl can’t take the gift



h) If A has debts or legacies that consume the entire estate during probate



i) If Carl bombed the airplane as a terrorist

16.
“A” has no spouse and 3 children, B, C, and D.  A knows that she is dying and about a week before her death, she gives her daughter, B, $200,000 saying: “Ill give you your share now.”  At her death, A dies intestate with an estate worth $600,000.  How is it divided up?



a) Calculation of entitlement



?
17.
“A” and B are married.  They get divorced in 1971 and A dies intestate in 1972.  Under what conditions would B take something from A’s estate?

a) A and B have a child, C…C takes at A’s death, but then C dies without issue, dies intestate, and the estate goes to B

b) B is a creditor of A and gets paid before the estate is distributed

c) B is the personal representative and collects fees for administering the estate

d) A and B are divorced but live together as common law spouses

e) The divorce was never legally valid

f) A and B were somehow blood relatives

____________________________________________________________________________________

CHAPTER THREE – THE NATURE OF TESTAMENTARY DISPOSITIONS
I. THE NATURE OF TESTAMENTARY DISPOSITIONS

1) INTRODUCTION

- General rule: if a document is a will, it must conform with the requirements for execution set out in the Wills Act; a will is invalid unless it is properly executed

- Likewise, if a document is not a will, it doesn't have to conform to the requirements for a valid will

- Will: a revocable (until the testator dies) instrument that takes effect on the death of the testator and disposes of some at least of the testator's property


- It is ambulatory and therefore it is always revocable up until the testator dies
- While a will should only be concerned with the disposition of the testator’s property, a will can also deal with certain other matters:


a) Appointment of a guardian
- Testator can name who gets custody of a child in a will



- Rules in this area are governed by s.40 of the Infants Act
- However, instructions/wishes for matters other than distribution of property or custody of the child won't have binding effect (ie: which school they go to)

b) Exercise of a power of appointment 

- Power of appointment: the authority conferred by a testator to another person to appoint (ie: select) the person or persons who are to receive the testator’s property

- ie: "I leave my property as my daughter would leave it, and she is to have the power to say who will inherit my property"


c) Appointment of a personal representative



- Testator can select who will be the executor to administer the estate

____________________________________________________________________________________

2) WILL SUBSTITUTES

A) GENERAL

- This course primarily deals with the law of wills, which is the main way to dispose of property after death

- Again, a will has 3 elements:


a) Intention to dispose of something – no special words required, just dispose dispose dispose


b) Dependent on death – must be clear that nobody gets property until you die


c) Revocability – until death the testator can change his/her mind as many times as they want
- However, a properly planned estate will dispose of property using a variety of will substitutes for a number of reasons, including:


a) Tax – some substitutes receive better tax treatment


b) Fees – don’t need to pay probate fees


c) Formalities – don’t need to be executed with the strict requirements of the Wills Act

c) Be a d-bag – testator can evade obligations to their dependants the way they can’t with a will

- Note: the main drawback of these substitutes is that, unlike a will, they involve a disposition of property which the testator can’t reverse unless they retain a power to revoke

- Q: how to decide whether a document is a testamentary or inter vivos instrument?
Bird v. Perpetual Executors and Trustees (1946 Aust. HC)…Wills v. non-testamentary documents

F:
- There was a document where a man said he was indebted to a woman who provided him with lodging throughout his life; while there was no contract, he did want to provide for her


- He signed a document under seal stating: “I…acknowledge that I am indebted to…for the amount of…I direct my trustees and executors or administrators on my death to pay…”

I:
- Was the document a will?

J:
- No, for dead guy’s estate…poor woman gets no money

A:
- TJ said the document was not a will because it was testamentary but didn’t conform to the Wills Act

- It gave the woman the right to enforce the promise while he was alive so not dependant on death
R:
- Must have sufficient intention to execute a document for it to be testamentary
____________________________________________________________________________________

B) INTER VIVOS GIFTS

- Inter vivos gift: a gift where the donor parts with his/her property absolutely while living

- In order for the gift to be valid, donor must have animus donandi, or “intention to hold as owner”

- Actual delivery is essential with personal property but constructive delivery may be sufficient if the property is too big to deliver


- Gifts of choses in action are usually affected by assignment of the right

- Formalities required by giving realty by deed requires less formalities than testamentary dispositions under the Wills Act
____________________________________________________________________________________

C) GIFTS MORTIS CAUSA

- Gift mortis causa: an inter vivos gift of personalty (not realty) which is made in contemplation, although not necessarily in expectation, of the donor's death

- Actual delivery is usually essential but constructive delivery is permitted in certain circumstances

- Different than an inter vivos gift because a gift mortis causa only becomes absolute upon the death of the donor

- Therefore, unlike with inter vivos gifts, they are revocable while the donor is still living

- Additionally, if the donor makes a miraculous recovery from their “brush with death”, the gift is revoked automatically

____________________________________________________________________________________

D) INTER VIVOS TRUSTS

- Inter vivos trust: the settlor of a trust conveys legal title of property to a beneficiary in trust for life, but the beneficial interest passes to the beneficiary upon the death of the settlor

- Example: A transfers money to B in trust for A for life, with remainder to A’s children

- While A keeps the beneficial interest, they have given up control of the property to B and therefore the trust document is not testamentary

- Note: A could also appoint themselves as trustee and the result would be the same

- While the transfer to the trustee need not be irrevocable (ie: if the settlor reserves a power to revoke), it still depends on the death of the settlor

- The reason why a power to revoke does not make an inter vivos trust testamentary is because, while the legal title may be recalled under the power, it passed to the trustee when the trust was created…it follows that the beneficial interests also took effect at that time

____________________________________________________________________________________

E) JOINT INTERESTS

- When title to real property is taken by two people in a joint tenancy, and one of the joint tenants dies, the second joint tenant acquires the interest due to the right of survivorship

- Therefore, joint tenants wouldn’t have to make a will because the entire interest in the property automatically passes to the survivor

- The property wouldn’t even pass to the personal representative of the estate…would pass right to the surviving joint tenant

- Careful: always state expressly in a deed that title is taken in joint tenancy, otherwise a tenancy in common is created and there is no right of survivorship for the survivor

____________________________________________________________________________________

F) LIFE INSURANCE

- Life insurance: a contract under which an insurer agrees to pay insurance moneys on the insured’ death or on a specified event (includes an annuity contract)

- Nowadays, a large portion of people’s estates consist of life insurance, either individual or group policy

- Usually, the individual insured/member of the group have the right to designate a beneficiary of the contract either in the insurance K, by declaration, or by will

- Therefore, testators may designate a beneficiary by will, and a designation that is made by will may be valid even though the instrument is itself invalid as a will


- However, if the will containing a designation is revoke, the designation is also revoke


- While these must meet some statutory requirements, they are less stringent than the Wills Act
- Main advantage: if you designate a beneficiary other than your estate, the proceeds of the life insurance policy don’t form part of the estate, but rather pass directly to the beneficiary

____________________________________________________________________________________

II. CONDITIONAL WILLS

- Conditional will: a will where all of the dispositions in the will are only valid in certain circumstances


- There is a presumption that a will is NOT conditional
- Wills often contain conditions which affect particular dispositions, and these conditions may be:

a) Condition precedent


- Condition that renders a disposition ineffective unless a stated event occurs or does not occur


- ie: to my daughter if she goes to law school


b) Condition subsequent


- Condition that renders a disposition defeasible upon a stated event


- ie: to my daughter unless she goes to law school



- W: this area is complicated, so don't worry about it


c) Dependent relative revocation
- Will meant to be revoked upon a specified condition, for example, that the revocation is not to be effective until a new will is substituted for the revoked one

- Q: what if the person makes a conditional will but they die in another way…is the will still valid?

Re Heubner (1974 Man. CA)…Treat conditional wills as a matter of intention

F:
- There was a holographic will, written in handwriting but not witnessed, that said: "In the event of my death (on this trip), all my possessions and insurance monies are bequeathed"


- Holographic will: written entirely in the handwriting of the testator…they are not valid in BC


- Testator died 2 ½ years later (not on the trip) and he made no other will


- Surviving brothers and sisters opposed the application for probate, saying he didn't die on the trip and therefore the will should be void because the condition was not fulfilled
I:
- Can a will be conditional?  Is this will valid?

J:
- Yes, will is valid

A:
- Testator regarded the trip as the reason for the making of the will, rather than the condition for its operation, so it was valid

- "If the language used by him can by any reasonable interpretation be construed to mean that he refers to the calamity and the period of time during which it may happen, as the reason for making the will, then the will is not conditional"
R:
- Conditions in wills are read as motives for making the will and not as conditions of its validity unless there is no other way to read it
____________________________________________________________________________________

III. JOINT AND MUTUAL WILLS

1) GENERAL

- One distinguishing feature of a will is that it is always revocable until the death of the testator

- In this section there are two kinds of wills that are usually made by married couples:


a) Mutual wills


- Separate documents with "identical" provisions


b) Joint will



- One document that serves as the will of two people that is signed by both

- If one party dies leaving the will in accordance with the contract, the other party ought to be bound by contract as well


- Therefore, if revoking it breaks another contract, testator's estate can be sued for breach of K

- Limitation to contract action: privity of contract, so if A leaves property to a third party beneficiary, they aren't privy to the contract and can't sue

- Joint and mutual wills are no problem unless:


a) There are reciprocal life estates with a remainder to a common beneficiary, or


b) There are “absolute gifts” (as it was really meant as a trust)
- Typical problem involves life estate, where couples leave the life interest to their spouse with the remainder to pass to their children upon the death of their surviving spouse


- ie: "To B for life, on B's death to C"


- Q: how can you have a “remainder” after an absolute gift?

- Problem: what if the surviving spouse revokes the will?  Since a will is "ambulatory", it only speaks on the part of the testator and only is effective on their death…see the next case

Dufour v. Pereira (1769 UK)…Reneging husband/wife on a mutual will becomes a trustee
F:
- A husband and wife made a joint will disposing of their property on their respective deaths


- The husband died first, not having revoked the will and the wife enjoyed the property


- The wife then made a new will in which she disposed of the property in a manner contrary to the K

I:
- Was the wife bound by contract to the dispositions made in the joint will?

J:
- Yes, for husband

R:
- “The instrument itself is the evidence of the agreement; and he, that dies first, does by his death carry the agreement on his part into execution.  If the other then refuses, he is guilty of a fraud, can never unbind himself, and becomes a trustee of course.”
- Therefore, after Pereira, courts will modify unfairness if one of the parties of a mutual will breaks the contract, as equity steps in and imposes a trust
- Trust doesn't keep the old will alive; rather, the will is revoked, but court requires the personal representative to act as though the old will was still in force


- If the court finds that there was an agreement to make the wills irrevocable, a trust is imposed

- Remember: since the agreement in a joint/mutual will relates to a will, and a will can still always be revoked, it follows that a party to the agreement can still revoke his/her will

- However, even if that party makes another will that turns out to be valid, the property will be subject to a constructive trust
____________________________________________________________________________________

2) EVIDENTIARY REQUIREMENTS
- Re Gillespie: an agreement to make similar wills is not enough to find a will irrevocable

- However, in practicality, Canadian courts have always found that joint and mutual wills are made with an intention of irrevocability all the time

- Therefore, the tendency is to impose a trust if the court finds there was an agreement to make the wills irrevocable (which happens almost all the time)

- Note: requisite intention is easier to find where there is a joint will (one piece of paper) and more difficult to find when there are absolute gifts

- However, there still must be convincing evidence for equity to step in and counter the law, as the legal definition of a will is that it is revocable until death…

Re Gillespie (1986 Ont. CA)…Difference in evidence needed between a joint v. mutual will

F:
- Husband and wife had a joint will giving a life estate to each other, and on the death of the survivor the interest would go to a common beneficiary


- Wife died first and husband got assets; however, later, he directed them by will to a different B

I:
- Was the husband bound to enforce the agreement?

J:
- Yes, joint will by itself almost proves the existence of an agreement

A:
- Just making a joint will is not sufficient to find evidence of an intention not to revoke…must have:

a) Joint/mutual wills must be made pursuant to a definite K that not only makes the wills but also says that the survivor should not revoke
b) K must be precise/certain

c) Survivor must take advantage of the provisions in the joint or mutual will


- W: while burden is against the party asserting a trust, the court almost always finds a trust

A:
- An agreement not to revoke in a mutual will can’t be inferred from mere similarity of the documents; must find with “precision and certainty”…however, courts will find an intention to revoke in joint wills, as the fact that both parties signed the document suggests a K

- Therefore, the agreement not to revoke must in fact be proved, either from the will itself or from extrinsic evidence


- Generally, courts are reluctant to admit extrinsic evidence as it goes against formalities of wills


- However, there’s a difference between:

 
a) Construction: looking at meaning of document, so extrinsic evidence is strongly excluded

b) Probate: looking at validity of document, so extrinsic evidence may be admitted more liberally than on construction due to the nature of the proceeding

____________________________________________________________________________________

3) WHAT PROPERTY IS SUBJECT TO THE AGREEMENT?
- Q: what property applies to a joint will?


- A: can depend on the parties’ agreement
- If A and B have a joint will with reciprocal life estates and the rest to their children, if A dies, then only B’s property covered by the trust, A’s property to B is now covered under the life estate

- Trust doesn’t arise over the life estate because the property is already covered

- One view: on the death of one joint testator, the will only applies to the property owned by B upon the death of A, and not property earned after A’s death…the property freezes

- Question hasn’t been decided yet

- Pratt (1958 SCC): agreement covered all property real and personal
Pratt v. Johnson (1959 SCC)…Trust crystallizes when one of the parties can no longer revoke the will

F:
- Husband and wife made a joint will saying that all of their property would be transferred to the surviving spouse, and after the survivor died, it would be distributed amongst 5 beneficiaries


- After the husband died, the wife made a will disposing of her property to a differently constituted group of beneficiaries

I:
- Was the wife bound by trust to leave her estate, including all assets received by her from her late husband, in accordance with the joint will?

J:
- Yes, couldn’t change distribution scheme

A:
- While the joint will permitted the surviving wife to deal freely with all the assets (both her husband’s and her own, whether acquired before or after his death) during her life, the remainder of all of those assets was subject to the trust


- Therefore, all of the assets she acquired after her husband died, both realty and personalty were subject to the agreement


- Note: trust would also begin if the husband lost testamentary capacity (ie: become insane)
R:
- The constructive trust arises after the first spouse dies, and the surviving spouse has a vested interest in the remainder that comes into possession at the time of the death
- Q: once it is determined there is a trust, when does the trust arise?

- A: the trust arises when the first party to the agreement dies (or loses testamentary capacity) and leaves a will in accordance with the agreement

- Reason is so third party beneficiaries have a right to enforce at that point

- Therefore, unless the agreement states otherwise, if a third party beneficiary dies after the death of the first party, but before the survivor, the third party’s estate is entitled to his or her share

- Note: exam won’t have questions about weighing or construing evidence…just black and white answers

____________________________________________________________________________________

IV. QUIZ #3

1.
How many documents comprise a joint will? 1.

2.
How many documents are necessary when there are mutual wills? 2.

3.
For a trust to arise out of joint or mutual wills, the gifts in the will must be for reciprocal life estates, with a remainder to a common beneficiary or for reciprocal absolute gifts/estates with a common residuary beneficiary/legatee.

4.
Before a court will impose a trust on the basis of joint or mutual wills, it must find that the parties agreed not to revoke.

5.
When does the trust imposed as a result of joint or mutual wills become irrevocable?  When one party dies or loses testamentary capacity.

6.
The trust imposed as the result of joint or mutual wills applies to:



a) Property taken by the surviving testator under the will of the first to die



b) Property held by the surviving testator at the death of the first testator to die



c) All property held by the surviving testator at his or her death



d) All of the above.

7.
Can a will make provision for anything other than the distribution of the testator’s property?  Yes, it can make a provision for custody/guardianship of children, power of appointment, and appointment of a personal representative.

8.
In his will, A, a rich man, leaves a small amount of property to his wife and children.  Most of A’s property was given to his girlfriend shortly before his death.  This disposition of A’s property cannot be changed under the BC Wills Variation Act because there are no restrictions on absolute inter vivos gifts.

9.
If A sets up a revocable trust of her property to her use for her lifetime, with a remainder to her children, that trust is a will and must be executed with the formalities required in the Wills Act.  False.

10.
A gift mortis causa can be of real or personal property.  False.

11.
A gift mortis causa is automatically revoked if the donor survives the occasion in anticipation of which the gift was given.  True.

12.
The courts try to read the first clause of a will which states:  “If I die on this trip, I leave everything to my brother” as stating a reason or motive for making the will rather than as a legal condition.

13.
The law does not recognize a life estate with a power to encroach on capital.  False.  The power to encroach on capital is repugnant to the life estate.  True.

14.
Mutual wills which provide for reciprocal absolute gifts with the same residuary beneficiary cannot lead to a Dufour v. Pereira trust.  False.

____________________________________________________________________________________

CHAPTER FOUR – WILLS VARIATION

I. INTRODUCTION

- The traditional common law approach to the law of wills has been that a person has the right to dispose of his/her property at will

- However, in reality, this “right” has never been absolute, as the right to freely dispose of one’s property could make a lot of hardship upon persons who, in the normal course of events, the testator ought to have made provisions for (ie: their dependents)

- For this reason, BC has enacted the Wills Variation Act whereby a dependant whom the testator failed to make adequate provisions can make an application to the court for an order for support out of the estate 

- This area of wills variation is unique because it is predominantly a matter of discretion
- Therefore, unlike other areas of succession, there are few fixed rules, as it is a compromise between testamentary freedom and providing for family

- Crerar: not the function of the court to remake the will of testators; must accord to the testator’s intention except if they fail to make adequate provision for the proper maintenance and support of a spouse or child under the Wills Variation Act

- Note: previously called the Testator’s Family Maintenance Act
- Therefore, the Wills Variation Act has nothing to do directly with the validity of a will


- It is separate and apart from probate, as you can’t vary a will that is not proven to be valid

- The Act can be a major constraint on what a solicitor/testator would otherwise draft in a will


- ie: sometimes parents wish to create inequality in distribution between children
- Policy: wills variation must balance the interests of:

a) Testator – ability of the testator to dispose of his/her own assets as they choose

b) Beneficiary – dependant’s right to receive adequate support from the testator

____________________________________________________________________________________

II. SUMMARY OF PRINCIPLES

- Summary of the principles that BC courts consider when deciding Wills Variation Act cases from Madam Justice Satanove’s decision in Clucas v. Royal Trust Corporation of Canada (1999 BSCS):

1.
Tataryn: The main aim of the Act is the adequate, just and equitable provision for the spouses and children of testators

2.
Tataryn: The other interest protected by the Act is testamentary autonomy. In the absence of other evidence a Will should be seen as reflecting the means chosen by the testator to meet his legitimate concerns and provide for an ordered administration and distribution of his estate in the best interests of the persons and institutions closest to him. It is the exercise by the testator of his freedom to dispose of his property and is to be interfered with not lightly but only insofar as the statute requires.

3.
Walker and Price: The test of what is "adequate and proper maintenance and support" as referred to in s.2 of the Act is an objective test. The fact that the testator was of the view that he or she adequately and properly provided for the disinherited beneficiary is not relevant if an objective analysis indicates that the testator was not acting in accordance with society's reasonable expectations of what a judicious parent would do in the circumstance by reference to contemporary community standards.

4.
Price: Words "adequate" and "proper" as used in s.2 can mean two different things depending on the size of the estate. A small gift may be adequate, but not proper if the estate is large.

5.
Tataryn: Firstly, the court must consider any legal obligations of the testatrix to her spouse or children and secondly, the moral obligation to her spouse or children.

6.
Tataryn: The moral claim of independent adult children is more tenuous than the moral claim of spouses or dependent adult children. But if the size of the estate permits, and in the absence of circumstances negating the existence of such an obligation, some provision for adult independent children should be made.

7.
Price: Examples of circumstances which bring forth a moral duty on the part of a testator to recognize in his Will the claims of adult children are: a disability on the part of an adult child; an assured expectation on the part of an adult child, or an implied expectation on the part of an adult child, arising from the abundance of the estate or from the adult child's treatment during the testator's life time; the present financial circumstances of the child; the probable future difficulties of the child; the size of the estate and other legitimate claims.

8.
Roy, Kelly: Circumstances that will negate the moral obligation of a testatrix are "valid and rational" reasons for disinheritance. To constitute "valid and rational" reasons justifying disinheritance, the reason must be based on true facts and the reason must be logically connected to the act of disinheritance.

9.
Analysis goes from proper applicant ( objective need test + subjective moral duty ( any other considerations (ie: letters)

____________________________________________________________________________________

III. THE APPLICANT
1) ELIGIBILITY

- In. s.2, the Wills Variation Act states that “the court may, in its discretion, in an action by or on behalf of the spouse or children…” which are defined as:


1
Definitions

- “"spouse" means a person who

(a)
is married to another person, or

(b)
is living and cohabiting with another person in a marriage-like relationship, including a marriage-like relationship between persons of the same gender, and has lived and cohabited in that relationship for a period of at least 2 years”

- Therefore, the court will not order a variation in any circumstances for anyone other than children or spouses, and s.1 includes:

a) Legally married spouses

b) Separated spouses (but still legally married)

c) Biological children (legitimate or illegitimate) of any age, and

d) Children who are formally adopted (flows from the Adoption Act)

- Therefore, s.1 bars the following parties from applying for variation under the Act:

a) Divorced spouses



- While may get around this under family law, they are barred under the WVA

b) Grandchildren or informally adopted children



- Crerar: s.1 specifically makes this clear that this rule is clear


c) Common law spouses recently separated
- W: WVA bars CL spouses even if they lived together for a long time but recently separate

- Note: definition of spouse in the Wills Variation Act and the Estate Administration Act differs:

i) WVA – no chronology requirement of at least 2 years immediately before death




ii) EAA – cohabitated in marriage-like relationship at least 2 years immediately before death

- Note: if you are a WVA claimant and you die, your action survives your death
____________________________________________________________________________________

2) CLAIMS FOR SUPPORT

A) EXAM APPROACH

- W: On the exam, say “___ may or may not be able to apply for a wills variation”

- Since the of wills variation is the most discretionary area of the law of wills, we just need to say that the result of an application would be highly fact-dependant, with the discretion being based on need and whether there was a large estate (ie: don’t need to say what the court would actually decide)

- The following rules generally apply to different categories of claimants:

a) Separation agreements with provisions not to vary are not binding



- Variation is always a matter of the courts discretion (see Boulanger)

b) Adult children not in need almost never succeed in variation
- However, there are circumstances which bring forth a moral duty on the part of a testator to recognize in his will the claims of adult children

- ie: size of estate, disability, implied expectation, financial difficulties, ect…

c) Minor children are much more successful in applications

- However, the court must consider any legal obligations of the testatrix to his/her spouse first

d) Spouses do far better than adult children in applications

- Must consider both legal and moral obligations

e) W: if need is present, and estate is large, variation applications almost always succeed


- Size of the estate is the biggest factor

- W: discretion has moved from whether to actually give a variation to deciding how much variation to give and whether to give it in a lump sum payment or payment by installments

____________________________________________________________________________________

B) OTHER APPROACHES

- Section 2 of the WVA gives spouses and children the right to apply for variation:

2
Maintenance from estate

- “Despite any law or statute to the contrary, if a testator dies leaving a will that does not, in the court's opinion, make adequate provision for the proper maintenance and support of the testator's spouse or children, the court may, in its discretion, in an action by or on behalf of the spouse or children, order that the provision that it thinks adequate, just and equitable in the circumstances be made out of the testator's estate for the spouse or children”

- Tataryn: s.2 confers a broad power on the court to make orders that are just in the circumstances of each case and that conform to contemporary community standards

- Tataryn: the court must regard to two obligations of the testator in deciding whether to make an award:


a) Legal obligations = need



- Must analyze the legal obligations to which the testator was subject while living



- ie: duty to support one’s spouse and minor children in need



- Legal obligations take priority over moral obligations

- W: if there is need, the court will not worry about the presence of a moral obligation; will only need to examine the Walker moral duty standard if there is no need on the part of the applicant


b) Moral obligations = moral duty
- Moral obligations require the testator to leave a share of the estate to each member of the family if the size of the estate permits
- Walker: Applicant must show there is a moral duty owed by a just (though not necessarily loving) parent or spouse to their dependants (ie: if no need, apply Walker)
- Must weigh moral claims of those whom testator did provide v. moral claims of those whom the testator did not provide


- Guidelines: size of the estate + need of the applicant

- However, size of the estate is a big factor and anything over $1-2 million will lead to variation

- Note: “Adequate, just, and equitable in the circumstances” can mean consideration of parties other than a spouse or a child

- Therefore, financial need is often not a prerequisite to an award, as other criterion include:


a) Price: estrangement between the parties


b) Bell: reasons assigned by the testator for failing to benefit specific children
- In the next case, the SCC held that relief under wills variation legislation is not limited to need, as it demonstrated that an application in favour of adult, capacitated children not in need can still succeed… 

Walker v. McDermont (1931 SCC)…Applicant must show there is a moral duty if there is no need

F:
- Testator and his wife was married for 14 years, and testator left property to wife in his will


- However, a 23-year old married daughter of testator from a prior marriage applied for variation


- CA held child didn’t discharge onus of proving need for support and maintenance and reversed TJ

I:
- Does an applicant have to be in need to make an application for support?

J:
- No, for applicant…trial judgment of $5000 to applicant restored

A:
- Duff J. held that s.3 in the old BC Testator's Family Maintenance Act states "such provision as the court thinks adequate, just and equitable”



- Purpose of the Act is a family maintenance act, not an act to uphold the validity of wills

- What constitutes "proper maintenance and support" is a question to be determined with reference to a variety of circumstances, and can’t be limited to the bare necessities of existence

- For the purpose of arriving at a conclusion, the court must proceed from the point of view of both:

a) Judicious father of a family seeking to discharge both his marital and his parental duty, and

b) Situation of the child, wife or husband, and the standard of living to which, having regard to this and the other circumstances, reference ought to be had

- If the court comes to the decision that adequate provision has not been made, then the court must consider what provision would be not only adequate, but also just and equitable

- In exercising its judgment upon this, the size of the estate, and the situation of others having claims upon the testator, must be taken into account

- Here, the only daughter of the deceased, while not in need, brought an application under the Act for an order directed against his second wife, who was the sole beneficiary under the will

- In this situation, the widow should be called upon to forego part of her annual income in order to make some provision for the applicant

R:
- While an applicant’s need is not required for application, the testator has a moral duty (not just an economic duty) to his spouse and children, especially if the estate is large
- The next case is an example of taking the Walker approach on need…

Boulanger v. Singh (1984 BCCA)…Can’t contract out of WVA but will be a factor in deciding legal duty

F:
- Testator was married to his wife for 17 years but split in 1975, and made a separation agreement giving the wife ½ the marital assets…while alive, both of them adhered strictly to the agreement

- The agreement also included a clause providing that the wife waived any right to make any claim on her ex-husband’s estate under dependant's relief legislation of BC (note: they never divorced)
- The husband then made a will in 1979, where he left nothing to his separated wife but left the bulk of his estate to his new CL spouse who he’d been banging since 1976 (note: there were no children)

- Testator/husband then died in 1981, leaving an estate with a gross value of $336,000

- His seaparted wife had made a modest living since the separation selling real estate, but was hampered in this by a weak heart; also, her only asset was her home, which was heavily encumbered

- The wife, as P, then brought an action under the BC Wills Variation Act for dependant’s relief

I:
- Was the separation agreement a bar to recovery by the wife under the Wills Variation Act?

J:
- No, for separated wife…she gets $50,000 of her dead separated husband’s estate

A:
- Macdonald J.A. agreed with the TJ that to allow contracting out of the Wills Variation Act would be contrary to the public policy behind dependant's relief legislation



- However, the agreement is a factor which the court must consider on application for support

- Once it is found that the moral duty of the testator to provide "proper maintenance and support" has been breached, the relevant considerations are:

a) The separation agreement

b) Any fresh obligations assumed by the testator which he ought to satisfy in his will, and

c) The size of the estate (which is always the most significant factor)

- Here, while the separated wife had a very small moral claim, she was in significant need

- Therefore, the good financial position of the common-law wife and the size of the estate were factors leading the Court to award the plaintiff $50,000 out of the estate

- W: since there is virtually a presumption against disinheritance, it will be almost impossible to disinherit a spouse or child, even for cause
R:
- While an applicant who is not in need is no longer barred from applying for dependant’s support, it will be an important factor in deciding how much to award the applicant
- Next case is the only case in the casebook where the applicant was unsuccessful for dependant’s relief, but still takes the Walker approach where the applicant didn’t have to show need as a prerequisite…
Price v. Lypchuk Estate (1987 BCCA)…Estranged adult children may not succeed if estate is modest

F:
- The testator married his first wife, the mother of the applicant, in 1939

- He then served overseas in WWII until 1949 and on his return his wife accused him of cheating and refused to let him live at home or see his children again…so in short time they got divorced

- Not surprisingly, he remarried shortly after the divorce and had two more children

- He died in 1983, leaving an estate worth $81,000, ½ of which he received from his 2nd wife's estate, and he left all of it to the children of his 2nd marriage, leaving out the children from his 1st marriage

- The applicant, his estranged 43-year-old daughter from his 1st marriage, was married to a guy who was in poor health and earning only $400 per month, and sought an order for support

I:
- How should the estate be split between the applicant and the estate?

J:
- For the testator’s estate…even though he had a moral duty to his daughter there was no order

A:
- While the testator had a moral duty to make adequate provision for the proper maintenance and support of his daughter from his 1st marriage, it didn’t require him to ignore the fact that his family had rejected him after he returned from the war nor to treat his family members equally

- Since there was in fact no parent-child relationship here, and the estate was comparatively modest (only $81,000) and built by the joint efforts of the testator and his second wife, of whom they were married for 30 years, no moral duty existed

- Second wife owed no obligation to the children from testator’s first marriage


- W: close family relationships come through suffering and sharing hard times, not through fun
R:
- While the Walker moral duty standard applies, the results are very fact-dependant; if an applicant is an adult child applying for variation made no contributions into the size of the estate, there may be no moral duty owed to the applicant
Tataryn v. Tataryn (1994 SCC)…Moral claim of independent adult children less than dependent adults

F:
- Estate was worth $315,000; testator’s will gave a life estate to his spouse with power to encroach


- However, remainder was divided unequally between his sons because father didn’t like one son


- Mother wanted to treat both sons equally but couldn’t get her hands on the capital; she wanted some of the estate outright to correct the unequal distribution and applied with her son for variation

I:
- What is just and equitable in all of these circumstances?

J:
- For wife…son had little moral duty owed but legal claim of wife for proper maintenance and support gave her the bulk of the estate

A:
- W: while case seems to favour spouses to adult children, it merely reaffirms the Walker moral duty

R:
- The Wills Variation Act confers broad power on the court to make orders that are just in the circumstances of each case and that conform to contemporary community standards; this means that they must have regard to the testator’s legal and moral obligations in deciding whether to make an award
____________________________________________________________________________________

IV. DISINHERITANCE
- While the Wills Variation Act does interfere with the freedom of testation, they do sometimes give effect to the reasons given by the testator in excluding a child from their will:
5(1) Evidence
- “In an action under section 2 the court may accept the evidence it considers proper of the testator's reasons, so far as ascertainable,

(a)
for making the dispositions made in the will, or

(b)
for not making adequate provision for the spouse or children,

including any written statement signed by the testator”

- Therefore, the letter must be:


i) Written


ii) Signed


iii) Factually accurate


5(2) Evidence

- “In estimating the weight to be given to a statement referred to in subsection (1), the court must have regard to all the circumstances from which an inference may reasonably be drawn about the accuracy or otherwise of the statement”

- Q: assuming statement is factually accurate, what kind of conduct can the testator take into account when deciding to disinherit a spouse or an adult child?


6
Court may make order subject to conditions

- “The court may

(a)
attach the conditions to an order under this Act that it thinks fit, or

(b)
refuse to make an order in favour of a person whose character or conduct, in the court's opinion, disentitles the person to the benefit of an order under this Act”

- Therefore, the court may refuse an application if it thinks that the conduct/character of the applicant disallows him/her

- Re Bailey: conduct of a dependant must be extreme to provide justification to disinherit, as while they may provide justification for a smaller share of the estate, the court will rarely disinherit if in need

Belle v. Roy (1993 BCCA)…Testator may disinherit for valid and rational reasons with modest estate
A:
- Testatrix made a will in 1969 leaving everything to her two sons and nothing to her daughter

- The reason for leaving her out was due to a rift between her and her daughter when one of her sons had big-time legal problems and her daughter refused to assist with paying any of his legal costs

- However, 1 month before she died in 1985, she changed her will and left everything to her other son who cared for her in her old age, leaving out both the son and the daughter

- She signed a letter, directed to a judge, explaining why no provision was made for the others

- The bulk of the estate was the family home, which had a value of $90,000

I:
- What is just and equitable in all the circumstances?

J:
- For estate…daughter’s appeal dismissed

A:
- TJ concluded that if the reasons the testatrix relied upon when she disinherited her daughter were sustained, these reasons were sufficient to support the will

- CA agreed that such evidence existed, and the onus was on the daughter to show that the reasons the testatrix acted upon were false or unwarranted

- Here, while no adequate provision was made for the daughter, need was not a factor

- Since the daughter failed to show that her mother’s reasons for the denial were not rational and valid, her mother was free to disinherit her

R:
- If there is a big estate, a factually accurate letter may still not disinherit a dependant for cause; however, if the letter is accurate and the reasons are rational and valid, the application for support may fail
Kelly v. Baker (1996 BCCA)…Child’s abandonment of family and choice of lifestyle may disinherit them
A:
- By her will, Mrs. Kelly left her estate to be divided equally among her three biological children

- However, the will specifically excluded her adopted son James as a beneficiary by reason of his abandonment of the family and choice to live a morally unacceptable life

- At 17, James had left home after a family altercation; he had very little contact with his family after

- In attempting to search for his natural parents, he swore an affidavit in which he claimed that he had not regarded the Kellys as his parents since he left home

- Mrs. Kelly’s estate was large and was worth $525,000; James earned $33,000 per year, lived in a rented apartment, had a car and other assets ($20,000), had no dependants and was in good health

I:
- Was there evidence of “morally unacceptable behaviour” on the adopted son’s part? 

J:
- Yes, for estate…adopted son gets nothing as testator had rational and valid reasons for disinheriting

A:
- TJ concluded that the testator had rational and valid reasons for disinheriting James, and he declined to vary the will; further, James had not shown he was in need…CA agreed

- However, TJ’s conclusion on the basis of need was an unnecessary determination

- The law did not require that the testator's reasons for disinheriting James, expressed in her will, be justifiable; rather, sufficient there were valid and rational reasons at the time of her death

R:
- To constitute "valid and rational" reasons justifying disinheritance, the reason must be based on true facts and the reason must be logically connected to the act of disinheritance
____________________________________________________________________________________

V. QUIZ #5
1.
The people who may apply for a wills variation are:



a) Lawful spouse of the testator



b) Separated spouse of the testator



c) Common law spouse of the testator (if currently living together)



d) Legitimate children of the testator



e) Illegitimate children of the testator



f) Formally adopted children of the testator



g) Long-term homosexual partners of the testator


The people who may not apply for a wills variation are:



a) Divorced spouse of the testator



b) Informally adopted children of the testator



c) Children who have been supported for ___ years by the testator



d) Infirm brothers and sisters of the testator

2.
A court may vary a will if it fails to make adequate provision for the proper maintenance and support of an eligible person named in question 1.

3.
When a court varies a will, it makes an order which in its discretion is adequate, just, and equitable in the circumstances.

4.
A court may vary a will if the applicant is not in need.

5.
Section 5(1)(a) of the Wills Variation Act provides that there is a presumption in favour of varying a will which disinherits a child, even one who is adult and well-off.  False.

6.
The circumstances of the person who cannot apply for wills variation are irrelevant and may not be considered in a Wills Variation Act proceeding. False.

7.
The Court can’t consider the reasons the testator had for making provisions in the will unless they are expressed in the will.  False, as long as the letter has rational and valid reasons logically connected to the act of disinheritance, is signed, written, and is factually accurate.

____________________________________________________________________________________

CHAPTER FIVE – TESTAMENTARY CAPACITY AND UNDUE INFLUENCE

I. PROBATE
- When the executors named in the will make an application for probate (ie: official proving of a will), they must usually establish a number of matters, although some will be presumed if it goes unchallenged:


a) Age – Testator satisfied the statutory age requirement to make a will


b) Formalities – Will was executed in accordance with the Wills Act and was not revoked

c) Knowledge and approval of contents – Testator knew and understood the contents and that the will was not affected by mistake


d) Capacity – Testator must have had testamentary capacity (subject of this chapter)
- If probate is contested, those opposing probate may allege that the will fails because one or more of those matters were not satisfied, or may allege that the will was procured by:

a) Fraud



- Difficult to prove; must raise this at probate and no later


b) Undue influence



- Must be a presence of coercion that makes document not representative of testator’s free will


c) Suspicious circumstances



- See Vout v. Hay…if these are raised, propounder can’t rely on presumptions
- There are two ways to get a will probated in BC:


a) Proof in common form



- When a will is not contested, a will can be probated in common form

- Onus is on the propounder of the will to prove elements of a valid will, but if the will is read and signed by the testator, this raises a presumption of capacity



- Therefore, knowledge and approval is assumed unless someone challenges testator’s capacity

- Personal representative, who is the propounder of the will, simply submits an affidavit saying the person didn’t marry and the beneficiaries didn’t sign as witnesses


b) Proof in solemn form

- When a will is contested, the onus is still on the personal representative/propounder of the will to prove capacity, knowledge, and formalities

- However, challenger can allege fraud, UI, or raise suspicious circumstances

- If this occurs, knowledge and approval is not proved affirmatively; it is challenged and the burden of proof is on the propounders of the will to present evidence of capacity
- Most legal challenges relating to capacity to make a will involve:

a) Testator suffering from dementia
- These cases typically involve aged testators whose mental functioning may be so reduced by dementia, that they lack sufficient capacity to prepare a will (most frequent)


b) Testator suffering from delusions

- These involve cases where it is alleged that the testator suffered from a delusion that affected his or her decision concerning the will, to the extent that the testator was not legally capable of preparing a will (less frequent)

____________________________________________________________________________________

II. AGE REQUIREMENT
- In BC, s.7 of the Wills Act prescribes the legal age of majority at which a person may make a valid will:

7(1) Wills of persons under 19 years of age

- “A will made by a person who is under 19 years of age is not valid unless at the time of making the will the person

(a)
is or has been married, or

- Note: unsure if this includes CL marriage, as “marriage” and “spouse” are not defined in the Wills Act

(b)
is a person described in section 5”

- Note: section 5 deals with members of the Canadian Forces or the Navy while on active service who can make “privileged wills”

- Unclear if a solider/sailor on leave qualify…check regulations on National Defence Act

7(3) Wills of persons under 19 years of age

- “A person who has made a will to which subsection (1) applies may, while under 19 years of age, revoke the will”

- Therefore, if one acquires the power to make a will, they also acquire the power to revoke

- Section 7(1)(b) of the Wills Act provides for a “privileged will” made under s.5 for sailors and soldiers:

5(1) Military forces and mariners

- “A member of the Canadian Forces while placed on active service under the National Defence Act, or member of the naval, land or air force of any member of the British Commonwealth of Nations or any ally of Canada while on active service, or a mariner or seaman at sea or in the course of a voyage may, regardless of his or her age, dispose of his or her real and personal estate by will in writing, signed by the testator at its end or by some other person in the presence of and by the direction of the testator”


5(2) Relaxed formality requirements
- “If the will is signed by the testator, there is no necessity for the presence, attestation or subscription of any witness”

- Therefore, a signature by the soldier on active duty/sailor at sea is sufficient



- Rationale: sailor or soldier on active duty are unable to make the same formalities in battle

5(3) If somebody other than the soldier/sailor signs the will

- “If the will is signed by another person, the signature of that other person must be attested by the signature of at least one person, who must attest in the presence of the testator and of that other person”



- Therefore, if the will is signed by the testator, no witnesses are required under s.5(2)
- However, if the will is signed by someone else at the testator’s direction, only one additional W is required under s.5(3)
____________________________________________________________________________________

III. KNOWLEDGE AND APPROVAL

- General rule: a will can’t be probated if the testator didn’t know the contents of the will

- Therefore, the propounders of the will must prove that the testator knew and approved the contents of the will at the time of execution
- There is a rebuttable presumption of knowledge and approval:

- If the will is read over and the contents are brought to the testator’s attention, they knew and approved of its contents, and signing is enough to raise the presumption

- The presumption is rebutted if it is shown that the testator didn’t really understand the contents of the will even though it was read to or by the testator because of suspicious circumstances

- Oosterhoff: concept of knowledge and approval is separate from the concepts of testamentary capacity and undue influence, although they often overlap


- ie: testator who lacks testamentary capacity may also not know and approve of the contents

- However, a testator may also know and approve the contents of a will, but be subject to undue influence, in which event the document can’t be probated

- Q: what if there are suspicious circumstances surrounding the reading of the will to or by the testator?

Vout v. Hay (1995 SCC)…Propounders must prove testator knew and approved of the will’s contents

F:
- Hay was 81 years old; left $325,000 of his estate to Vout, a 29-year-old family “friend with benefits”


- Testator’s family alleges there were suspicious circumstances surrounding knowledge and approval

I:
- Is the will valid?

J:
- No, for Vout…not enough evidence to prove no knowledge and approval

A:
- Suspicious circumstances may be surrounding a will if:



a) Beneficiary drafted or prepared a will



b) Testator has capacity issues such as age, health, illness, ect…



c) Circumstances tending to show free will of testator overborne by acts of coercion or fraud


- W: Court clarifies process in probating a will when challenged due to suspicious circumstances:



a) Propounder – burden of proving capacity (technical)



b) Opponent – evidentiary burden of raising suspicious circumstances



c) Propounder – burden of proving capacity (actual)



d) Opponent – burden of proving undue influence

- Burden of proof: civil standard of BOP applies; the evidence must, however, be scrutinized in accordance with the gravity of the suspicion

R:
- If suspicious circumstances are raised surrounding knowledge and approval, the propounders must prove knowledge and approval affirmatively
____________________________________________________________________________________

IV. TESTAMENTARY CAPACITY

1) INTRODUCTION

- General rule: a person of unsound mind can’t make a valid will


- Q: between the extremes of a raving lunatic and a person of perfectly sound mind, how to you determine when one lacks the mental capacity to make a will?

- A: the leading English case of Banks v. Goodfellow (1870 UKQB) sets out four criteria for the test of mental capacity to make a will:

a) The testator understands that he is making a will and that a will disposes of property upon his death


- ie: you know what a will is

b) The testator must know the assets he disposes of, that is, he understands the nature and extent of his property

- ie: you know what property you own

c) The testator understands and appreciates the claims to which he ought to give effect, that is, those who have an appropriate claim upon his bounty


- ie: you know who would ordinarily get the property and who you are leaving out


- ie: protects against testator with alzheimer’s disease forgetting who their family

d) The testator must be free of delusions which may affect his decision


- ie: you aren’t under any insane delusions that influence the substantive provisions of the will


- Note: mere dislike of a particular ethnic group per se does not constitute a delusion

- Banks: partial unsoundness which doesn’t have any affect on the particular testamentary disposition doesn’t deprive a person of the power of disposing of their property

- These four criteria, read together, have consistently been adopted by Canadian courts as the standard test for testamentary capacity

- Note: legal ≠ medical tests for insanity; therefore, while a testator may be insane by medical tests, they may still have legal capacity to execute a valid will if the testator

- Also, the inverse is true; if a testator is not medically insane but does not know what a will is, they will fail the legal test for capacity and the will is invalid


- In other words, a will is valid if and only if these four aspects of capacity are present

- Note: lack of capacity may arise for reasons other than general insanity or insane delusions


- ie: person who makes a will while heavily under the influence of drugs or alcohol

- ie: propounder can’t just assume a suicide note…must give evidence of the cause of death and the state of mind of the deceased for court to determine whether capacity was present

____________________________________________________________________________________

2) INSANE DELUSIONS

- A person may be generally sane yet suffer from delusions which affect his/her capacity to make a will


- Likewise, a legally insane individual may have moments of sanity that allow them to make a will

- Insane delusion: an irrational belief in a state of facts which are not true
Banks v. Goodfellow (1870 UKQB)…Insane delusion only invalid if it influences dispositions in the will

F:
- Testator had spent some time in an insane asylum and remained subject to certain fixed delusions that he was molested by evil spirits (ie: obsessive hatred for one Featherstone Alexander because he pursued and molested him, even though he died some years ago)

I:
- Did the delusions about the random third party make the will invalid?

J:
- No, for testator, will valid

A:
- The Court upheld his will because of the absence of any reasonable connection between the delusions and the dispositions made by the testator

- His will was in fact rational in the sense that he left his assets to his nearest relative

- "The existence of the delusion, compatible with the retention of the general power and faculties of the mind, will not be sufficient to overthrow a will, unless it were such as was calculated to influence the testator in making it”

R:
- In order for an insane delusion to affect testamentary capacity, the delusion must have such a hold on the testator's mind that it governs the making of the will
____________________________________________________________________________________

3) ONUS OF PROOF AND SUSPICIOUS CIRCUMSTANCES

- The onus of proving testamentary capacity always lies on the propounder of the will


- If the will can be probated in common form (ie: without a trial), no issues of capacity are raised

- However, if one of the parties raises the issue of capacity, it is probated in solemn form, a trial is required, and capacity must be proved by the propoudners of the will on a balance of probabilities

- Suspicious circumstances: when a will is prepared by a person who benefits from it

- In these situations, this happens because the testator is unable to visit the solicitor due to disability or asks a family member to give instructions to the solicitor to make the will

- While the B may not be guilty of undue influence or fraud, these circumstances arouse the suspicion of the court
- Summary of the burden of proving capacity when there are suspicious circumstances since Vout v. Hay:


a) Stage 1 – burden of proving capacity on proponent of the will



- Often a technical formality because one will is read to the testator and signed by the testator



- Presumption is raised that he/she had capacity


b) Stage 2 – evidentiary burden of raising suspicious circumstances on opponent of the will

- Suspicious circumstances are really just evidence needed to be raised to initiate the burden of proving the testator’s capacity


c) Stage 3 – burden of proving actual capacity on proponent of the will



- W: this 3-step formula basically does away with the entire doctrine of suspicious circumstances

- Note: testator may be found not to have had mental capacity with regard to a portion of his/her will


- Rare, but that portion of the will may be denied probate while the rest is admitted to probate

- It is very hard to show what the testator would have done without the will, and very hard to include someone in a will by severing it

____________________________________________________________________________________

V. UNDUE INFLUENCE
- It is very common for wills to be attacked on the ground of lack of capacity, lack of knowledge and approval, and undue influence

- However, undue influence is not related to testamentary capacity, for a person may have the necessary capacity to make a will but because their free will was overborne by another, the will must be refused probate

- Since Vout v. Hay, the process goes:

- Propounder proves technical capacity ( opponent raises suspicious circumstances ( propounder proves actual capacity

- However, after this stage, the opponent has the burden of proving undue influence on a BOP

- If successful, the will is declared invalid
- Undue influence must include an element of coercion

- Coercion: doing something the testator does not wish to do

- Judges must interpret the facts and determine if the testator as he/she died would have said “I don’t want to do this, but I have to do this”

____________________________________________________________________________________

VI. QUIZ #5

1.
To have testamentary capacity, a person must:



a) Know what a will is


b) Know what property they own



c) Knows who the natural objects of their bounty are



d) Be free of any insane delusions that influence the will



e) Meet the statutory age requirement and not be under undue influence

2.
If you have been declared insane, you cannot make a valid will during a sane interlude.  False.

3.
The burden of proof on testamentary capacity is on the propounder of the will.

4.
The burden of proof on undue influence is on the opponent of the will.

5.
The burden of proof on suspicious circumstances is on the propounder of the will, but this is old law.

6.
Anyone who exerts any influence on a testator in regard to the making of a will is unable to take as a beneficiary.  False, as it only is undue influence if it includes an element of coercion.

7.
Undue influence is coercion.

8.
A testator may be found not to have had testamentary capacity with regard to a portion of his or her will and that portion may be denied probate, while the rest of the will is admitted to probate.  True.

____________________________________________________________________________________

CHAPTER SIX – PROPER EXECUTION OF A WILL

I. FORMAL REQUIREMENTS FOR A STANDARD WILL

1) INTRODUCTION

- Generally, there are 3 kinds of wills:


a) Attested will – signed by the testator at the end and attested by two witnesses (this chapter)


b) Holograph will – written entirely in testator’ own handwriting and signed by them…valid in BC

c) Privileged will – doesn’t have to executed with the same formalities as a formal will and which is made by a member of the armed forces while on active service or by a sailor while at sea or in the course of a voyage…see s.5 of the Wills Act
- However, with exception of privileged wills, all standard wills must follow the following 5 requirements:


a) In writing


b) Signed by the testator at the end


c) At least two witnesses


d) Testator must sign in the joint presence of the witnesses


e) The witnesses sign in the testator’s presence (but not necessarily in each other’s presence)

____________________________________________________________________________________

2) “A WILL IS VALID ONLY IF IT IS IN WRITING”

- Section 3 of the BC Wills Act is very clear:

3
Writing required

- “A will is valid only if it is in writing”

- Two points about this requirement:


a) s.3 doesn’t stipulate what the will must be written on, so doesn’t have to be written on paper


b) “Writing” gets a broad interpretation and can include symbols, shorthand notes, ect…
- In several provinces, their Wills Act have provisions for holographic wills where the will is entirely in the handwriting of the testator


- However, in BC, a holographic will is no different from any other will



- In some jurisdictions, oral wills are valid…again, never valid in BC, even for privileged wills

- Q: what rules apply if the testator has property in other jurisdictions?  See the Wills Act

39(2) Formal requirements governed by law where land is located

- “Subject to other provisions of this Part, the manner and formalities of making a will, and its intrinsic validity and effect, so far as it relates to an interest in land, are governed by the law of the place where the land is located”


39(3) Definitions and interpretation

- “Subject to other provisions of this Part, the manner and formalities of making a will, and its intrinsic validity and effect, so far as it relates to an interest in movables, are governed by the law of the place where the testator was domiciled at the time of his or her death”

- Therefore, if the will relates to movables and the testator was domiciled in BC at his death, BC rules apply unless the will was made outside in BC, where the 3 rules in s.40 apply:

40
Wills of interest in movables

- “Insofar as the manner and formalities of making a will are concerned, a will, so far as it relates to an interest in movables, made outside British Columbia is valid and admissible to probate if it is made in accordance with the law in force at the time of its making in the place where

(a)
the will was made,

(b)
the testator was domiciled when the will was made, or

(c)
the testator had his or her domicile of origin”

____________________________________________________________________________________

3) TESTATOR’S SIGNATURE AT THE END OF THE DOCUMENT
A) SIGNED BY THE TESTATOR OR ANOTHER PERSON
- The Wills Act allows either the testator or some other person in the testator’s presence and by his/her direction to sign the will:
4
Signatures required on formal will

- “Subject to section 5, a will is not valid unless

(a)
at its end it is signed by the testator OR signed in the testator's name by some other person in the testator's presence and by the testator's direction”

- Therefore, if the testator is unable to write for any reason, they can still make a valid will

- Courts have interpreted “signature” liberally, as no particular form of signature is necessary


- ie: “loving mother”, stamping, printing, business signature, ect…


- However, testator must do something…as W can’t just move testator’s hand for signing

- Q: what if the testator unexpectedly needs assistance writing his/her signature?
Re White (1948 NSSC)…”Direction” doesn’t require anything said; can be assistance and adoption

F:
- Testator had a stroke which affected his speech and made him require full-time assistance for living


- He made a will in 1945 prepared by a Justice of the Peace, and it was made with 2 witnesses


- JP helped him make his signature…he died one year later

I:
- Was the will properly executed?

J:
- Yes, for estate…signature and will valid

A:
- Challenger argued that there was no “direction” by the testator or an acknowledgement


- Here, it was a case where the testator tried to make a mark, couldn’t, so he received assistance
R:
- If a testator, in making a mark, is assisted by some other person and positively adopts it, it is just the same as if he/she had made it without any assistance
- Q: is it mandatory that the signature be in the testator’s name?


- A will may also be signed for the testator at his/her direction

- Re Fitzhaut: when signing for a testator, while it is better for the assister to sign in the testator’s name, it is permissible for the person to sign in his/her name accompanied by an explanatory clause

____________________________________________________________________________________

B) AT THE END OF THE WILL

- Q: what happens when the testator incorrectly places his/her signature on the will?  See the Wills Act…

6(2) Place of signature

- “A will is not rendered invalid in any of the following circumstances:

(a) the signature does not follow immediately the end of the will”


6(3) Place of signature
- “The generality of subsection (1) is not restricted by the enumeration of circumstances set out in subsection (2), but a signature in conformity with section 4 or 5 or this section does not give effect to a disposition or direction that is underneath the signature or that follows the signature or to a disposition or direction inserted after the signature was made”

- Therefore, under s.6, anything that falls below the signature is invalid, unless it is adopted by reference in the material preceding the signature

- Generally, courts haven’t been as liberal in interpreting “end of the will” as they have been in “signed by/for the testator”, as the following cases demonstrate…

Re Wagner (1959 Sask. TC)…Signature affixed to envelope in which will was contained was valid

F:
- After the will was completed, the testator signed his name in the introductory clause to the will and it was duly witnessed by 2 witnesses, one of whom was the executor


- The will was then enclosed and sealed in an envelope upon which the executor wrote “last will and testament of” and the envelope was then signed by the testator in the presence of the two witnesses but the two witnesses didn’t sign the envelope

I:
- Did the signature in the introductory clause or the envelope make the will valid?

J:
- Yes…introductory clause signature not OK but envelope signature was OK

A:
- Important fact: the signature on the envelope was the last act in the testator in making his will

- If he didn’t intend it to authenticate the will, he would’ve never signed it in the first place and would’ve never written “last will and testament on it”

- Also, an envelope has a closer relationship with the document inside the envelope than a random piece of paper

R:
- In accepting a signature on a separate piece of paper to be a valid signature to a will, the surrounding circumstances must show an intention on the testator to make it his signature
Re Hornby (1946 HL)…Must be extremely clear evidence of intention if signature is not at bottom

F:
- The testator wrote out his will on one side of a sheet of paper, but prepared a lined box on the right hand side, about half way down the page in which he wrote the word “signed” and his signature


- Some dispositive provisions appeared opposite and below the box…witnesses signed at the bottom

I:
- Could the will be admitted to probate?

J:
- Yes, signature was valid

R:
- Signature can be valid if there is no doubt the testator intended the signature to authenticate the whole of the document
Palin v. Ponting (1930 HL)…Testator can adopt by reference words on an additional page

F:
- Testatrix had written in the margin of page 1 of her will, made on a printed form, “See other side for completion”…on the other side appeared the words “Continuation from other side,” followed by many dispositions…only the front of page one was executed and attested by two witnesses

I:
- Could the will be admitted to probate?

J:
- Yes, signature was valid

A:
- The words “See other side for completion” interlined the words on the back and therefore the dispositions on page two could be admitted to probate

R:
- Despite s.6(3), court can hold that a signature is valid if it intended to include certain words as part of the will
____________________________________________________________________________________

4) SIGNED OR ACKNOWLEDGED BY THE TESTATOR IN JOINT PRESENCE OF TWO WITNESSES

- Under section 4(b) of the Wills Act:

4
Signatures required on formal will

- “Subject to section 5, a will is not valid unless

(b)
the testator makes or acknowledges the signature in the presence of 2 or more attesting witnesses present at the same time”

- Therefore, there are two possibilities for a valid signature:


a) Testator signs in the presence of two or more W’s who are both present at the same time

b) Having already signed the will, the testator gets two or more W’s to acknowledge the signature who are both present at the same time

- Therefore, if the testator has signed the will out of the presence of the W’s, he/she must acknowledge the signature in the presence of both witnesses, present at the same time

- W’s don’t literally have to see the testator sign…all that matters is that they could have seen if they wanted to (ie: they were right there at the time)

- ie: doesn’t matter if W looked away or sneezed at the precise moment of signing

- Q: what happens if the testator is physically unable to see the two W’s sign?

Re Wozciechowiecz (1931 Alta. CA)…If testator had no possibility of witnessing signature, it’s invalid

F:
- Testator was sick in bed, but signed the will


- Witness #1 signed at table near his bed, but witness #2 signed in his own bed about 20 feet down


- Before W’s could sign, the testator was turned in bed facing a wall where it was impossible to see

I:
- Are the witness attestation signatures valid?

J:
- No, will can’t be probated

A:
- Mere physical presence is not enough; there must be some physical ability for the testator to see


- W: demonstrates that the Wills Act must be applied strictly (as opposed to Simkins)
R:
- If the testator is unable to turn around because of a physical condition and the witnesses sign behind the testator, the attestation is invalid
- However, not all courts will be as equally strict in this matter of attestation (W: unfortunately)…
Simpkins Estate v. Simpkins (1992 BCSC)…Judge relaxed rules of s.4(b) and allowed probate
F:
- Testator went into a co-worker’s office and signed his will in the presence of the co-worker, who then signed as a witness; testator then called a 2nd co-worker into the same office


- 2nd co-worker saw the testator go into the 1st co-worker’s office and saw him sign a document


- The testator showed the 2nd co-worker the document with both signatures on it, told her it was his will, and asked her to sign it, which she did

I:
- Was the will properly attested?

J:
- Surprisingly yes

A:
- W: this is a violation of the basic principles of law, as the judge decided not to follow the rules

R:
- ROGUE DECISION, as generally the failure to comply with the statutory requirement that two or more witnesses must jointly subscribe the will in the presence of the testator means that the will fails
____________________________________________________________________________________

5) ACKNOWLEDGMENT

- After the witnesses have seen the testator sign or acknowledge his/her signature, the witnesses must then sign the will in the presence of the testator, although not necessarily in each other’s presence:

4
Signatures required on formal will

- “Subject to section 5, a will is not valid unless

(c)
2 or more of the attesting witnesses subscribe the will in the presence of the testator”

- Remember: If a witness is a beneficiary or a spouse of a beneficiary under a will, as a general rule the gift to the witness is void but the will may still be valid (see later this chapter)
- Q: can a witness acknowledge his/her signature to the other witnesses?
Re Brown (1954 Ont. SC)…Only the testator can acknowledge their signature to the other witnesses

F:
- Testatrix wrote out her will and signed it in the presence of one witness, who then signed it, and then the two of them then went into another room to the second witness


- The testatrix and the first witness identified their signatures, and the second witness acknowledged them and subscribed her name as a witness

I:
- Is the execution valid?

J:
- No, will is invalid

A:
- If the testator had signed with both witnesses present, and witness #1 signed in the testator’s presence, left, and then witness #2 signed in the testator’s presence, that would’ve been OK

R:
- Witnesses must sign in the presence of the testator, but not in the presence of each other; however, the testator must always sign/acknowledge in the presence of both W’s
____________________________________________________________________________________

II. ALTERATIONS TO A WILL

- Testators often change their minds about testamentary provisions they have made


- However, any alteration (ie: crossing out, replacement) must comply with statutory requirements


- If the alteration is effective under the Wills Act, the original provision is revoked
- See s.17 of the Wills Act for the BC statutory requirements on alterations to a will:

17(1) Altering a will

- “Subject to subsection (2), unless an alteration that is made in a will is made in accordance with the provisions of this Act governing the making of a will, the alteration has no effect, except to invalidate words or meanings that it renders no longer apparent”

- Therefore


17(2) Altering a will

- “An alteration that is made in a will is validly made when the signature of the testator and the subscription of the witness or witnesses to the signature of the testator to the alteration are made

(a)
in the margin or in some other part of the will opposite or near to the alteration, or

(b)
at the end of or opposite to a memorandum referring to the alteration and written in some part of the will”

- Therefore, where alterations are not executed in accordance with the formalities prescribed in s.17(2), there are different consequences flow depending on whether or not the words or effect of the will before the alteration are "apparent” under s.17(1):

a) If original state of the will is “apparent”
-  The original state of the will is ”apparent” if it can be ascertained on inspection (including inspection by use of a magnifying glass or microscope)

- If the original state of the will is “apparent” it will be admitted to probate in its original form


b) If original state of the will is not “apparent”

- The original state of the will is not apparent if the will has to be physically interfered with by a chemical process or by removing a piece of paper pasted over a word or by making another document such as an infra red photograph

- If the original state of the will is not “apparent”, probate will be granted with the obliterated parts left blank

- Exception: if the altered parts of the original will aren’t obliterated, but the alterations are void, the doctrine of dependent relative revocation can apply to grant probate of the will in its original form if destruction/revocation of will #1 is dependent on will #2 being valid

Re Itter (1950 HL)…Chemicals and other physical means not permitted to render obliteration apparent

F:
- Testatrix pasted slip of paper over the amounts of legacies in the will, making them “non-apparent”

- She then wrote amounts of money on top of the strips, but these alterations weren’t signed/attested

I:
- Are any parts of the legacies saved? What does “no longer apparent” mean?
J:
- Legacies remain

A:
- General rule: you can’t alter a will by adding to it unless the alterations conform with the formalities of the Wills Act, unless the alteration makes the words no longer apparent

- “No longer apparent” means “apparent on the face of the instrument itself”

- Here, court refused to allow a handwriting expert to say what was underneath strips of paper pasted over the amounts of the legacies, as expert could only do so by making an infra-red photo

- While the writing on the top of the slips of paper did not comply with the formalities of the Wills Act, the court applied the doctrine of dependent relative revocation (see chapter eight on revocation)

R:
- Apparent does not mean discoverable, so if the original words are not apparent to the naked eye, they are no longer part of the will
- Note the difference between:


a) Codicil: separate testamentary document that makes additions/changes to a will by a testator


b) Alteration: changes made by the testator to the original will itself
____________________________________________________________________________________

IV. INCORPORATION BY REFERENCE

- The doctrine of incorporation by reference is a probate doctrine under which existing, unattested documents may be incorporated into a will

- The statutory formalities, which are designed to ensure the authenticity of the will and to prevent fraud, are thought not to be avoided in these circumstances

- In order for the doctrine to apply, three requirements must be satisfied


a) The unattested document to be incorporated must exist when the will is executed


- If you could incorporate a document after execution, it would violate the Wills Act
- Onus on the party seeking incorporation to prove the document was in existence before the will was executed

b) The will must refer to the document as presently existing


- A document which is referred to in the will as to be created in the future can’t be incorporated


c) The document to be incorporated must be unequivocally identifiable at time of execution


- Therefore, the will must describe the document with sufficient certainty so it can be identified

- However, apart from these 3 restrictions, any document can be incorporated into a will, whether made by the testator or by another person

- Note: if a document subsequently comes into existence after the will is incorporated, but thereafter a codicil is executed which confirms the will, the document will be part of the will

____________________________________________________________________________________

V. WITNESSES

A) GENERAL

- Testators and drafters of wills sometimes ask beneficiaries to attest the wills (ie: homemade wills)


- If a beneficiary or a beneficiary’s spouse signs as a witness, the will is valid
- However, the gift to the beneficiary lapses and reverts to the residue of the estate, or without any residuary clause to intestate distribution under s.11(1) of the Wills Act
- Codicil: an addition to a will that has the effect of republishing the will

- A W who witnesses a codicil also witnesses the will because the codicil republishes the will; however, don’t need the codicil to make the will valid

- A beneficiary who witnesses a codicil can still receive their gift under the will, but not if that gift comes from the codicil itself
- See the Wills Act for the provisions relating to voided gifts to beneficiaries as witnesses: 

11(1) Gift to attesting witness void
- “If a will is attested by a person to whom or to whose then wife or husband a beneficial devise, bequest or other disposition or appointment of or affecting property, except charges and directions for payment of debt, is thereby given or made, the devise, bequest or other disposition or appointment is void so far only as it concerns the person so attesting, or the wife or the husband or a person claiming under any of them, but the person so attesting is a competent witness to prove the execution of the will or its validity or invalidity”

- Therefore, under s.11(1), beneficiaries attesting as witnesses doesn’t affect validity of the will

11(2) Gift to attesting witness saved

- “A devise, bequest or other disposition or appointment is not void under this section if the will is attested in accordance with section 4 or 5 by at least the number of persons required by those sections and who are not persons within subsection (1)”

- Therefore, under s.11(2), if a B signs as a witness, but there are at least 2 other witnesses who sign, that saves the gift to the B who signed as a witness


12
Creditor as witness OK

- “If property is charged by a will with a debt and a creditor or the wife or husband of a creditor whose debt is so charged attests a will, the person so attesting, despite that charge, is a competent witness to prove the execution of the will or its validity or invalidity”


13
Executor as witness OK

- “A person is not incompetent as a witness to prove the execution of a will, or its validity or invalidity, solely because the person is an executor”

Re Cumming (1963 Ont. HCJ)…”Beneficial devise, bequest, or other disposition or appointment” = wide

F:
- Testator gave his house to his trustees to be put in perfect condition; afterward, the trustees had to sell it “on a rental basis to B at the rate of $30/month plus taxes, for a period of three years”


- Thereafter a deed was to be delivered to X for an additional $10


- TJ found the house to be worth $5300, but rent for 3 years would only be $1080


- B’s wife was one of the witnesses attesting the will

I:
- Did this clause, which gave B a right to purchased the deceased’s house on favourable terms after three years, come within the meaning of “beneficial” in s.11(1)?
J:
- Yes, will is valid but the gift to B is void…there was a beneficial gift to B and not a bona fide sale
R:
- The meaning of “beneficial” is broad and can include many dispositions affecting property
____________________________________________________________________________________

B) GIFT TO WITNESS IN REPRESENTATIVE CAPACITY
- Q: what happens if a gift is made to a witness, not in his/her personal capacity, but in their representative capacity?  Is it void?

Re Ray’s Will Trusts (1936)…Gifts to be administered for the benefit of a community can be valid

F:
- Testatrix was a nun in a convent, and her will left all her property to whichever person who, at the time of her death, was the woman at the head of the abbey at the time (ie: an abbess)


- One of the W’s was a nun who, at the date of the making the will, was not an abbess, but became an abbess at the time of the testatrix’s death

I:
- Was the gift void?

J:
- No, will and clause valid

A:
- “She receives [property] as a trustee only for the purposes of the voluntary society, ie: the convent”


- Therefore, she was only receiving an indirect personal benefit in her representative capacity as the abbess, not a direct personal benefit

R:
- Beneficiaries must receive a direct personal benefit in order to render their legacy invalid if they witnessed a will
____________________________________________________________________________________

C) DISTRIBUTION

Jones v. Public Trustee (1982 BCSC)…Distribution scheme when residual gifts to witnesses are void
F:
- There are three daughters of the testator: D, V, and C, who are all residuary legatees, and no wife


- There were also specific gifts left to D and S


- D and S sign as witnesses… specific gifts are void, fall into residue, and residual gift to D is also void

I:
- How is the voided residuary gift distributed to the other beneficiaries?

J:
- Under s.11, will applies first so that 1/9 passes to D on an intestacy
A:
- Two approaches:



a) Incorrect approach
- Gift to D fails, so ½ the residue goes to V and ½ the residue goes to C



b) Correct approach

- The residue is split into thirds: 1/3 to V, 1/3 to C, with the final 1/3 going on an intestacy where D would get something on the intestate distribution


- Thus, the final third is split equally between the three children, each getting a third

- Therefore, in total D gets only 1/9 instead of the 1/3 she would’ve been entitled to had she not signed the will


- Note: if D predeceased the testator, there would’ve been no problem, as D’s children could receive
R:
- Even though the Trustee Act permits beneficiaries and executors to witness a will, it should never be done to avoid complications
____________________________________________________________________________________

VI. QUIZ #6

1.
In BC, a person can make a will at the age of 19 or younger if he/she is married, has been married/divorced, or is a person described in s.5, ie: a soldier on active duty or a sailor at sea.

2.
In BC, an oral will is never valid unless it was written down and executed somewhere else.

3.
Insofar as it deals with real property in BC, a will must be executed in accordance with s.39(2) of the BC Wills Act, as the “manner and formalities of making a will, and its intrinsic validity and effect, so far as it relates to an interest in land, are governed by the law of the place where the land is located”.

4.
In BC, a will must be signed by the testator in the joint presence of 2 witnesses under s.4(c).

5.
In BC, both the witnesses to a will must sign in the presence of the testator but not necessarily in each other’s presence.

6.
In BC, a person can sign a will for a testator, but only if the testator is present and the person signing for the testator does so at the testator’s direction under s.4(b).

7.
In BC, if a will is signed in the middle, all dispositive clauses above the signature are valid, but all dispositive clauses under the signature are invalid under s.6 UNLESS they are adopted by reference in the material preceding the signature.

8.
In BC, the ritual of executing a will should be performed as follows:



a) 1st, read the will over and have it summarized by the testator to limit mistakes


b) Then, the testator signs in the joint presence of two or more witnesses.



c) Then, the 1st witness signs in the testator’s presence.



d) Then, the 2nd witness signs in the testator’s presence.



e) Then, nothing, trick by Wexler.

9.
Simpkins v. Simpkins Estate (1992 BCSC) is a violation of the basic principles of law.

10.
Which statement is correct?  The same formalities are required to alter a will as to make one, except to invalidate words or meanings that it renders “no longer apparent” under s.17.

11.
A will can incorporate by reference “the documents in the possession of my trustee at my death.”  False, as it doesn’t say the documents existed at the time the will was executed.

12.
If a beneficiary serves as a witness to a will, the consequence is that the will is valid but the gift to the beneficiary is void and falls into the residue of the estate under s.11(1), unless there are at least two other witnesses who sign the will under s.11(2).
____________________________________________________________________________________

CHAPTER SEVEN – MISTAKE

I. INTRODUCTION

- Remember, personal representatives must establish four matters during probate to prove a valid will:


a) The testator satisfied the statutory age requirement to make a will


b) The will was executed in accordance with the Wills Act and was not revoked


c) The testator knew and understood the contents and the will was not affected by mistake

d) The testator had testamentary capacity

- Therefore, since the propounder of the will must prove that the testator knew and approved of its contents, it follows that any part of the will may be refused probate if it was inserted by mistake

- W: the following flow chart summarizes the state of the law on mistake:

                                  Q1: did the testator sign the will?            
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Q4: is there a provable mistake in the will?
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1.
The mistake was created by the draftsperson in a conscious attempt to give affect to the wishes of the testator, ie: lawyer chose wrong words but thought they would express testator’s wishes so the mistake was not per incuriam (“without thought” or “by accident”)

2.
The mistake can only be rectified by adding (not deleting) words to the will

- W: while this summary is logical, the case law in this area is not (ie: see Re Brander)

____________________________________________________________________________________

II. CORRECTING MISTAKES

1) GENERAL

- The court’s power to correct errors may be invoked in three kinds of situations:

a) There is a drafting error

b) There is a patent mistake on the face of the will 


b) The wrong will was executed

- There are three remedies to deal with mistakes, which depend:


a) Extrinsic evidence available to determine the testator’s intention



- Can strike out words of a provision, as it’s a more extreme remedy


b) No extrinsic evidence of a testator’s intention

- Since can’t know what a person intended and whether the will reflected that intention, can only strike out provisions or refuse probate to the entire will

____________________________________________________________________________________

2) DRAFTING ERRORS

- In exercising its function to correct errors, the court of probate is not as restricted in admitting evidence as the court of construction

- Therefore, the court of probate may hear evidence of surrounding circumstances and even direct evidence of the testator’s intention

- ie: drafts, instructions of solicitor, comments, ect…

- General rule: if the testator approved words, and the assumption is that he/she approved, the words must stand even if the testator was ignorant of the words used and expressed wishes to the drafter


- Therefore, all court can do is remove words

- Guardhouse v. Blackburn (1866 UKPD): the fact that a will was duly read over to a capable testator on the occasion of its execution, or that its contents have been brought to his notice in any other way, should, when coupled with execution, be conclusive evidence that he/she had knowledge and approval of the contents of the will

- While Guardhouse was the high water mark of this evidentiary rule, there has been progressive erosion of the rigidity of the rule since then and it is now a rebuttable presumption…

Re Morris (1971 UKPD)…Presumption of knowledge and approval is rebuttable if didn’t read/had read to

F:
- Ms. Morris (testatrix) had a will; clause 3 she left certain personal property to an EE, Ms. Hurdwell


- By clause 7, she left a large # of pecuniary legacies, and each was preceded by a Roman numeral


- Clause 7(iv) gave Ms. Hurdwell 2000 pounds plus the equivalent of two year’s wages

- Subsequently, Ms. Morris wanted to change the gifts to Ms. Hurdwell and wrote to her solicitor with instructions to prepare a codicil changing only clauses 3 and 7(iv)

- Solicitor did this and sent the codicil back to Ms. Morris, which she executed

- Unfortunately, the solicitor made an error by revoking clauses 3 and 7 (instead of 7(iv)) of the will and replaced them with other gifts

- In the probate action, the solicitor candidly admitted his error, said the testatrix assumed it was correct without confirmation, and that the codicil corresponded with her wishes

I:
- Was there a provable mistake in the will?  What powers did the court have in correcting the will?

J:
- For Ms. Morris…can’t add “iv” to clause 7 but can strike out clause 7 entirely

A:
- Starting point: for a testamentary instrument to be valid, its contents must be known to and approved by the testator who executes it


- Regardless of whether there is absence of knowledge and approval, the court has no power to rectify the will by adding words to the instrument



- Therefore, court simply ad “iv” after clause 7 to rectify the mistake


- Two situations when there are drafting mistakes:



a) Where mind of the draftsperson has really been applied to words of a clause

- Here, errors arise from the fact that he/she misunderstood the instructions of the testator, or, having understood the instructions used inappropriate language to give effect to them

- However, testator who executes the will is – in the absence of fraud – bound by the error
- The error so made is as if it were the testator’s own

- This holds true even if the mistake is not directly brought to his/her notice

- Court will not omit from probate the words so introduced into the will



b) Where mind of the draftsperson has never really been applied to the words of clause




- Here, errors arise through words being inserted into the will per incurium (“by accident”)




- Words inserted as a result of a mere clerical error

- The testator is not bound by the mistake UNLESS the introduction of the words was directly brought to his/her notice

- Here, the mistake was a clerical error where the solicitor never really applies his mind to the effect of the changes


- While the court can’t add “iv” to clause 7, they can remove reference to clause 7 in the codicil

R:
- If a drafter makes a mistake, and the testator adopts those words, knowledge and approval is imputed to the testator and they are bound by that mistake

____________________________________________________________________________________

3) PATENT MISTAKES
- Patent mistake: a clear mistake that appears from the will itself or from evidence of surrounding circumstances showing that the testator made an error about an existing fact

- Exam: if there is a patent mistake, and you can take out the clause, it will be obvious…look to see if it is a patent mistake at the time the will is probated

Re Wright (1937 Sask. SC)…If mistake apparent on face of will, that portion or whole will is inoperative

F:
- Testator made a will stating he had no relatives and left all his property to a stranger

- However, he had a wife and child still living in England…testator thought they were dead

I:
- Can the will (or parts of it) be probated?

J:
- No, entire will refused probate

A:
- Mistake was obvious and patent because the court found that the testator believed his wife and child to be dead and would have benefited them had he known they were alive


- W: clause said “since I have no kids/wife, I leave to x”…if the will had said “I leave to x”, there would’ve been no patent mistake and the only recourse to the wife/child is through wills variation

R:
- If there is a patent mistake, the will (or repugnant clause) will be ineffective and denied probate provided that it can be shown that the will or the gift was made in reliance upon the mistaken belief

____________________________________________________________________________________

4) EXECUTION OF WRONG INSTRUMENT
- The third type of mistake occurs when the testator executes the wrong instrument while of the belief that he/she is executing his/her will

- Two kinds of situations:


a) Obvious mistake



- Testator executes a completely different instrument (ie: mortgage, stranger’s will, ect…)



- In these circumstances, the document can’t be probated, as it’s obviously not testator’s will


b) Reciprocal wills by spouses



- See Re Brander

Re Brander (1952 BCSC)…While substituting names is wrong in theory, it is allowed in practice

F:
- Husband and wife had reciprocal (not mutual) wills whereby he appointed his wife as executrix and she him as executor


- Wills left their respective estates to each other for life with the remainder to others


- However, by mistake, they accidentally signed and executed each other’s will

I:
- Can the mistake be rectified?

J:
- Yes, will is admitted to probate by substituting names

A:
- W: although result is fine, decision is contrary to law because a court of probate may only strike out errors…they can’t substitute new words

R:
- While bad law, courts of probate can sometimes correct errors by substituting names
____________________________________________________________________________________

III. QUIZ #7

1.
If it is proven beyond question that there is a mistake in a will, a court of probate may only strike out words in the will.

2.
A mistake in a will that was read by or to the testator before it was executed may be corrected only if the presumption of knowledge and approval is overturned.

3.
If the person who drafts a will for the testator makes a mistake in the will, it may be corrected if it was made per incuriam (“by accident” or “without thought”).

4.
If it is proven to a court of probate that a testator made a mistake about a matter of fact and that mistake affected a provision of the will, the court may deal with the mistake by striking out words ONLY IF you have extrinsic evidence about the testator’s intention; if you have no extrinsic evidence about the testator’s intention, only strike out the provision or refuse probate.

5.
The cases say that a court of probate should view itself as a court of equity.  False.

____________________________________________________________________________________

CHAPTER EIGHT – REVOCATION OF WILLS

I. INTRODUCTION
- Revocation of a will can only be revoked in accordance with the provisions of the Wills Act
- There are two main types of revocation:

a) Revocation by operation of law (ie: marriage)


b) Revocation by an intentional act of the testator (ie: another will, declaration, burning/destruction)

- Note: instead of revoking the will, the testator may attempt to alter it by crossing out provisions and replacing them with others…see chapter six and Re Itter on the law concerning alterations

- s.14 of the Wills Act sets out the general grounds for revocation:
14(1) Revocation in general

- “A will or part of a will is revoked only by one of the following:

(a)
marriage of the testator, subject to section 15;

(b)
another will made in accordance with this Act;

(c)
a writing declaring an intention to revoke and made in accordance with the provisions of this Act governing the making of a will;

(d)
the burning, tearing or destruction of it in some other manner by the testator, or by some person in the testator's presence and by the testator's direction, with the intention of revoking it”


14(2) Change in circumstances

- “A will is not revoked by presumption of an intention to revoke it on the ground of a change in circumstances”


- ie: if testator goes to prison, the will is still in force

____________________________________________________________________________________

II. REVOCATION BY OPERATION OF LAW
1) GENERAL
- There are two situations where the testator would likely rather have an existing will revoked:


a) When the testator gets married


b) When the testator’s marriage dissolves

- General rule: since it is a moral duty and a matter of public policy that a deceased person provide for his/her spouse and issue upon death, it is reasonable to insist that (subject to exceptions) if a person has made a will and then marries, the will is revoked

- Effect of revocation: if no new will is made, the spouse and issue will become entitled to the deceased’s estate under the law of intestate succession (see chapter 2 for distribution rules)

- Law presumes that if the deceased doesn’t make a new will, they would want this result
____________________________________________________________________________________

2) WILL MADE IN CONTEMPLATION OF MARRIAGE
- s.15(a) of the Wills Act permits a person who is about to marry to make a will containing a provision for the future spouse prior to the marriage:

15
Revocation by marriage

- “A will is revoked by the marriage of the testator, UNLESS
(a)
there is a declaration in the will that it is made in contemplation of the marriage, or

- The will must contain an express declaration in the will that it is being made in contemplation of marriage to clearly reflect that that is the testator’s intention
Re Coleman (1976 UK Ch. D)…s.15 refers to the entire will, not simply particular dispositions in the will

F:
- Testator made a will by which he gave certain real property, personal chattels, a stamp collection, and a legacy “unto my fiancée, Mrs. Muriel Jeffery”


- The will was drawn professionally and he married Mrs. Jeffery 2 ½ months later


- Widow now challenges the will, as she’d get more under intestate distribution than from the will

I:
- Was the will revoked by the marriage?

J:
- Yes, will revoked, declaration in the will was not clear enough

A:
- Would have been OK if an expression such as “this will is made in contemplation of my marriage to X” was inserted into the will


- However, the whole will, not just bits of it, must be “expressed to be made” in contemplation


- Here, too many of the beneficial dispositions lacked any expression of such a contemplation

R:
- The whole will must be expressed to be made in contemplation of marriage, and courts will interpret this requirement very strictly
Re Pluto Estate (1969 BCSC)…Reference such as “my wife” or “my fiancée” is not sufficient

F:
- Testator devised his home and contents “to my wife, Mary Beatrice Pluto” before his wedding


- He was unmarried at the time, but married a person who satisfied the description in the will, except for the term “wife” and the last name, the day after he executed the will

I:
- Was the reference in the will “to my wife” sufficient to amount to a declaration to save the will?

J:
- No, entire will revoked…s.15 again gets a strict application

R:
- In order to be valid, a contemplation of marriage clause in a will must express that the marriage is in contemplation, not merely imply that the marriage had already taken place

____________________________________________________________________________________

3) BY DISSOLUTION OF MARRIAGE

- General rule: if there is a separation recognized by the court, a divorce, or an annulment, gifts are revoked and falls into the residue of the estate unless there is a contrary intention in the will
- The law doesn’t generally presume that a will was revoked by reason of a change in circumstances; however, the Wills Act reverses this presumption when the testator’s marriage dissolves:

16(2) Revocation of gift on dissolution of marriage
- “If in a will a testator

(a)
gives an interest in property to his or her spouse,

(b)
appoints his or her spouse executor or trustee, or

(c)
confers a general or special power of appointment on his or her spouse,

and after the making of the will and before the testator's death

(d)
a judicial separation has been ordered in respect of the marriage,

(e)
the marriage is terminated by a decree absolute of divorce, or a judgment granting a divorce under the Divorce Act (Canada) for which a certificate was or could have been issued under that Act, or

(f)
the marriage is found to be void or declared a nullity by a court

then, unless a contrary intention appears in the will, the gift, appointment or power is revoked and the will takes effect as if the spouse had predeceased the testator”

21
Lapsed and void devises and bequests

- “Unless a contrary intention appears by the will, property or an interest in it that is comprised or intended to be comprised in a devise or bequest that fails or becomes void because of the death of the devisee or donee in the lifetime of the testator, or because the devise or bequest is contrary to law or otherwise incapable of taking effect, is included in the residuary devise or bequest, if any, contained in the will”

- Note: unlike s.15, which applies to the entire will, s.16 only applies to particular gifts

- Therefore, any gift that lapses by dissolution of marriage falls into the residue under s.21 unless a contrary intention appears in the will

- Separation agreement: not sufficient, as s.16(2)(d) requires that an act of separation be “a judicial separation [that] has been ordered in respect of the marriage”

- Therefore, making a separation agreement does not revoke any gifts to the separated spouse, as they can claim family assets and dispositions under the will

____________________________________________________________________________________

III. REVOCATION BY AN INTENTIONAL ACT OF THE TESTATOR
1) MAKING ANOTHER WILL

- s.14(1) of the Wills Act permits revocation by making a later, inconsistent will:

14(1) Revocation in general

- “A will or part of a will is revoked only by one of the following:

 (b)
another will made in accordance with this Act”

- Note: it is best practice that the testator in a subsequent will or codicil declare that he/she is revoking all of his/her prior wills

- Without a revocation clause, making a new will doesn’t revoke an old will


- ie: It says “I hereby revoke all prior wills”

- Generally, once you have made a will, courts don’t want to find it was revoked unless it was revoked in the proper way

- Therefore, where there is no express revocation clause, both wills are admitted to probate and the 1st will is regarded as having been revoked only to the extent that it is inconsistent with the 2nd
Re Lawer (1986 Sask. SC)…Ascertaining testator’s intention is court’s purpose in a court of probate

F:
- 1st will left a specific major asset to a beneficiary, while the 2nd will didn’t deal with the asset nor did it have a residuary clause for the asset to fall into


- However, the 2nd will had a revocation clause that said “last will”; this petition sought to have both wills admitted to probate after deletion of the revocation clause contained in the 2nd will

I:
- Did the 2nd will totally revoke the 1st will?  Or could the wills be put together?

J:
- Both wills could be probated by deleting the revocation clause in the 2nd will

A:
- Since 2nd will didn’t dispose of the property dealt with in the 1st will, and didn’t have a residuary clause, the 2nd will wouldn’t have dealt with the major asset assigned to the beneficiary

R:
- In a court of probate, it is open to a court to inquire if there is sufficient evidence to establish that the testator did/did not intend to revoke
____________________________________________________________________________________

2) EXECUTING A WRITTEN DECLARATION OF REVOCATION
- s.14(2) of the Wills Act permits revocation by subsequent document:

14(1) Revocation in general

- “A will or part of a will is revoked only by one of the following:

 (c)
a writing declaring an intention to revoke and made in accordance with the provisions of this Act governing the making of a will;

- Example: executing a written declaration of revocation

- W: not common, as full formalities would be required in accordance with the Wills Act…much more common to simply make a new will with a clear revocation clause

____________________________________________________________________________________

3) BURNING, TEARING, OR DESTRUCTION OF THE WILL

- A testator who is minded to revoke a will does not have to execute a new will in order to revoke it


- Instead, he/she can destroy it


- However, there must be a complete destruction/obliteration, or the will may not be revoked

- ie: if the will is partly torn, but the contents remain legible, there is a presumption that the tearing was done by the testator, but the burden of proving that it was done animo revocandi (“with the intention of revoking it”) is on the person alleging revocation

- Therefore, accidental destruction does not revoke a will because it was not done animo revocandi
- See s.14(d) of the Wills Act:

14(1) Revocation in general

- “A will or part of a will is revoked only by one of the following:

 (d)
the burning, tearing or destruction of it in some other manner by the testator, or by some person in the testator's presence AND by the testator's direction, with the intention of revoking it”

- Therefore, complete destruction is permitted by:


a) The testator, or


b) Another person as long as it was both at testator’s direction AND in testator’s presence

- Presumption: if the will is proven to have been in the possession of the testator, but can’t be produced at the testator’s death ( it is presumed to have been destroyed animo revocandi (“with the intention of revoking it”)

- Re Norris: the tearing of a will by the testator may not be sufficient per se to revoke it…an intention to revoke must still be shown as a question of fact

- ie: presumption can be rebutted by appropriate evidence, such as destruction in an accidental fire

- Counter-presumption: if the will is proven to have been in the possession of the testator, but can’t be produced at the testator’s death + if the testator is incompetent at the time of death ( the will is presumed to have been destroyed without capacity and unless there is proof to overcome the presumption, the will is not revoked

- ie: if you are insane while you die, and when you die the will can’t be found, the presumption that the will has been destroyed animo revocandi does not apply, as the testator is presumed to have destroyed the will while insane

- Re Broome: if the testator becomes insane after making a will, and if at the date of death the will can’t be found, the burden of showing it was destroyed or mutilated with an intention of revoking it lies on the party alleging the revocation

- Note: if you destroy a will, but copies are left, the original will is still destroyed…but still must destroy the original will for revocation to have effect

- Note: if you revoke a revocation and try to reinstate a prior will, it will not revive the original will UNLESS you incorporate the original will in the third will by reference

- Adams: testator obliterating only her signature was enough to revoke the whole will under s.14(1)(d)


- Qualified as “burning, tearing, or destruction of it in some other manner”

- However, apart from Adams, the courts are usually quite strict in applying s.14(1)(d)

- ie: can’t just write “cancel” or cross-out signature…must write “cancel” and have 2 W’s sign


- Must be the act as well as the intention; can’t just have ritual destruction or just intention

- Cheese v. Lovejoy (1877): when the testator draws pens through lines of various parts of the will and writes on the back of the will “this is revoked”, it is not enough to constitute destruction under s.14(1)(d)
____________________________________________________________________________________

IV. CONDITIONAL REVOCATION

- Since a valid revocation depends in part upon the existence of an animus revocandi, it may be relevant to determine what the nature of the testator’s intention was

- There are three situations in which a revocation is conditional:


a) Testator believes the will is void

- If a valid will is destroyed because the testator believed at the time of the destruction that it was not a valid will, the will is not revoked because the testator had not intention of destroying a valid testamentary document


b) Testator is mistaken about the facts or the law

- Re Sorenson: if a valid will is destroyed in circumstances in which the testator believes that he/she is revoking a valid will, but does so under the mistaken belief as to the facts or the law, the will is not revoked


c) Dependent relative revocation

- If a testator wishes to make a new will to replace an existing one and revokes the existing one in anticipation of making the new one, the revocation may or may not be effective:

i) Effective – if the testator intends the revocation to be effective whether or not the new will is made

ii) Not effective – if the testator intends that the revocation shall not be effective unless and until the new will takes effect

- This doctrine allows the old will to remain effective if the new one is not made or fails for any reason, as testator’s intention to revoke was conditional on the new will taking effect

Re Itter (1950 HL)…Dependent relative revocation used to save intention of the testator

F:
- Testatrix pasted slip of paper over the amounts of legacies in the will, making them “non-apparent”

- She then wrote amounts of money on top of the strips, but these alterations weren’t signed/attested

I:
- Are any parts of the legacies saved? What does “no longer apparent” mean?
J:
- Legacies remain due to doctrine of dependent relative revocation (see chapter six for other part)

A:
- While the writing on the top of the slips of paper did not comply with the formalities of the Wills Act, the court applied the doctrine of dependent relative revocation

- Here, the testatrix intended that the old provisions under the pasted strips of paper should only be revoked if the new legacies were effective

- Since they were not, the doctrine of dependent relative revocation applied and infra-red photographs were admitted to determine what her original intention was
- The court then inferred that the testator intended to revoke the original legacies only if the new ones were effectively substituted and accordingly granted probate of the will in its original form

R:
- If you revoke a will or part of a will with the intention that your new will or new alteration will take effect in its place, and then the new will or new alteration turns out to be void, the old will or clause will remain
Bolton and Hess v. Toronto General Trusts Corporation (1961 Man. CA)…”Wholly and solely” intent

F:
- The testator destroyed his will by burning it in the kitchen stove


- Around the time of this act, he expressed the intention of making a new will; however, he didn’t do so during the remaining two years of his life


- Estate argued that the destroyed document could still be regarded as the testator’s last will and that a photocopy of it could be admitted to probate

I:
- Could the doctrine of dependent relative revocation apply to save the will?

J:
- No…act of destruction of the will was performed deliberately and animo revocandi, so his estate was distributed on a resulting intestacy

A:
- Evidence fell short of establishing that the destruction of the will “was referable, wholly and solely, to an intention on the part of the testator to replace it by a new will

R:
- In order for the doctrine of dependent relative revocation to apply, it must be clearly demonstrated that the destruction was “wholly and solely” dependent on the making of a new will; merely contemplating the making of a new will is not sufficient
____________________________________________________________________________________

V. REVIVAL OF REVOKED WILLS
- W: not important anymore

- However, if you are curious, there is a provision in the Wills Act:
18(1) Revival of will

- “A will or part of a will that has been in any manner revoked is revived only

(a)
by a will made in accordance with this Act, or

(b)
by a codicil made in accordance with this Act

that shows an intention to give effect to the will or part that was revoked”


18(2) Revival of will

- “Unless a contrary intention is shown, if a will that has been partly revoked and afterward wholly revoked is revived, the revival does not extend to the part that was revoked before the revocation of the whole”

____________________________________________________________________________________

VI. QUIZ #8

1.
In BC, a will is revoked if the testator marries, so if a person wants to make a will and is intending to get married, he or she must wait until after the wedding to make the will.  False under s.15(a).

2.
In BC, a divorce, like a marriage, revokes all wills made prior to the divorce.  False as divorce cancels all gifts under s.16(2) unless a contrary intention is shown.

3.
In BC, if a person is sentenced to two or more years in prison, his or her will is revoked by operation of law.  False under s.14(2), as a will is not revoked on the ground of a change in circumstances.

4.
The two intentional methods of revoking a will are by subsequent document made in accordance with the Wills Act that declares an intention to revoke AND by a physical act that is done animo revocandi.

5.
A letter saying: “I hereby revoke the will I made leaving everything to you” would be effective to revoke the will if:



e) The will was fulfilled with all the formalities required of execution.

6.
If you soak your will in water until all the ink runs off, that revokes the will, but only if you drink the inky water.  False.

7.
A testator calls his or her solicitor and says: “I want to revoke my will immediately.  Tear it up, right now.”  The solicitor does so.  Is the will revoked?  No, as another person can only revoke a will for the testator under s.14(1)(d) in the testator's presence AND by the testator's direction, with the intention of revoking it.

8.
A testator makes a will and keeps it in his or her possession.  At the death of the testator, no will is found.  The law presumes that the testator destroyed it animo revocandi unless the testator is incompetent at the time of death; at that time, the will is presumed to have been destroyed without capacity and unless there is proof to overcome the presumption, the will is not revoked.
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